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Chapter XII 


The Role of Jennifer Angela Popen 


He netoLoren! BhaviesatbenpicdmrOesetastOLchea 
somewhat chronological review of events and decisions 
adh ech nogek ims ares, I[Miblayv.e" note pan dares pe Ccialic 
aetentilone tomthe position tof pindayvidualstrexcept “mun 
Be lation) RL Os SOmel piarwiculat taspecesr on telat 
chronological review. 


Powan Canow .lnmthas “and tthe .ammedivat edky, 
Lodlowing, Chapters to sexaminesithes roles. ofmvarilous 
persons. 


This Chapter will review the testimony and 
BolehOorienn viene Popen J LATnwthEs ssechLonymlasha Wh 
Galle here MES .4POpen a: 


Pehavievalready sind catedsthat sherounde Mis: 
Popen to be an unreliable witness. While harsh, Mr. 
Carter's stated view of her as being a "proverbial 
bvar"S-and."her.susuad) evasivewsedf) ls accurate. -al 
thinks tus “Amma tercval andr unmec$essarystore the 
purposes of this Report to consider whether being 
Swen sanpenson yl Ssaynoo-te dia ne tom Vane iastieida eto miy 
psychiatric or other illness. 


Mrs. Popen's testimony upon the Inquiry is 
not wouthypolubeluet..waThataqeneral  condemnaeiuon 
applies to her testimony certainly when it is 
contradicted by the testimony of others whom I accept 
as reliable witnesses. It applies with equal force 
when some portion of her testimony upon the Inquiry 
is contradicted by another portion of her testimony 
Uponisanh ersln Gud maetorsiby mhe rw tes Eamony. sale O tener 
proceedings. It applies with equal force when some 
portdion of} herWeestimonye.iseso convoluted vor adrs— 
torted as to be unintelligble or self-contradictory. 
It applies with equal force when her testimony upon 
bhe Wnqusiiyals “justetoosimerecarbhesto«bekaccepreds 
There werewmany examples of; cachrot, those four 
srtuatwons® 
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Mrs. Popen demonstrated an excellently 
selective memory. She testified only as to what she 
wanted to testify and claimed to have a good memory. 
In other areas she just did not remember even though 
some of the events she did not remember seemed to me 
to be ones she would more likely remember than some 
events she claimed to remember. 


Mrs. Popen demonstrated guile. While 
Saying that she and her husband had often, as any man 
and wife might do in the circumstances, discussed the 
question of his plea to the charge under section 40 
of The Child Welfare Act disposed of in February and 
March, 1976, she always added that such discussion 
took place’ only with their solicwtors*® Ciearly*thae 
rider was added to protect her invocation of solici- 
tor-client privilege, which served to limit the 
testimony of *her-husband“and = herselr4upon=-thie 
ENG Uy. 


Pwde wot accept that tiey=dild net diccuics 
that plea amongst other matters in the privacy of 
their own home. In my view however, the purposes of 
the Inquiry did not require any enlargement of that 
area of investigation of her role in the life of Kim. 


For-my present purposes; I am prepared “to 
accept that Mrs. Popen was born in Jamaica where she 
met and married Annals Popen at a rather young age in 
January, 1973 -and ‘that’ she’ later Joined “him in Canada 
where Kim-?was’ born in January, 1975. 


In view of my assessment of Mrs. Popen's 
Credibpidity =i am note prepared, “roi Gie-anpsence Of 
Creaqroleconrirmatory Testimony «Of evil dence, -co 
accept her ‘testimony as ‘to eventS In*~her lTirfeVin 
Jamaica apart from her marriage to Annals Popen. I 
AOS VO Cereyre ce SOUt Of sand so mer= ste Sarl MLO y= wesc) 
reference to those events, but I do not think I need 
make any’ findings, upon it; so EL do not. 


In’ taking’ that vi ew-ineretatTdn-+te7-the 
Value ot any-*sticlh Ces tamony i 4ym ere bation. to 7the 
Report, L@ am not -t0 “be-taken as ?-ndtcating that -the 
alleged events or circumstances should not have been 
of interest to the Society in their management of 
Kim's “fate ot that’? the Society’ should ‘not “have 
attempted to investigate them. 


Page Ps 


The Society's personnel were aware of some, 
Lf ynotsally of the! various istories told byMrs: Popen 
as. to her life in Jamaica. On the basis of testimony 
given by various expert witnesses as to matters which 
may be regarded as "danger signals" or as indicia of 
the possibility of child abuse, some of those stories 
must surely have been recognized as danger signals 
and thus should have been explored by the Society. 


I appreciate that there would be diffi- 
GUleres Sin imakingvany such exploration; but the 
Society made no effort to initiate or pursue it. 


Mrs. Popen's testimony as to some of those 
events in Jamaica was subject to some of the frail- 
ties which led me to make the general condemnation of 
heme tesctimnony that.Ily have rsets.forth Ss so0me of her 
testimony as to those events contradicted some state- 
ments which other persons testified were made to them 
by her. In some instances she acknowledged that she 
had made the statements attributed to her by other 
witnesses and that such statements were false. 


AsigeOGthe first enecorded anjipty to Kim, 
that which resulted in her hospitalization in March 
1975, Mrs. Popen gave various explanations to various 
people at various times. 


On Kim's admission to hospital, Mrs. Popen 
told Dre Thorp amvar ilety pote storbesawithin a short 
time and very quickly. They involved statements 
various bya\that’ Kim shads fallen @romahertcrib: or virom Ja 
dresser drawer used as a crib. One story included 
reference to a baby-sitter being involved somehow in 
phe sEenyliny se Another story Ancludedpreterence to 
Kise havang been “litted i1nssuche a way as vo.break 
her arm. | 


While Kim was in hospital, Mrs. Popen spoke 
when Dr. sungie® She told shinesthatwwh wale) sh er was 
changing Kim's diaper she heard a click in Kim's left 
Sele wolele asia ght ening a tre She said she then 
brought Kimato.thehospital. 


While Kim was in hospital, Mrs. Hewitt in 
performing her duties as Acting Head Nurse, spoke 
with Mrs. Popen. Mrs. Popen in a short period gave 
Mrs. Hewittvaa Variety .«oft.explanations.,<for Kim's 
injury.) One explanations wass,that Kim.-s arm was 
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broken while Mrs. Popen was dressing her; this was 
later refined by Mrs. Popen saying that Kim's arm had 
Snapped while Mrs. Popen was pulling the arm through 


a sleeve. Another explanation was that Kim had 
Poaleler iscOm Fam table, 


Upon tive: appiiMecatron ote tivesis 0c let 2ro0n 
wardshlp of =Kamyheardeon’ Feprudry 2554-9] Ghaeaw iver 
Judge Nighswander asked her the following questions 
she made the following replies: 


OvtmyYes PHowtdid hervamiegetmbrokenyourmce 
22nd of March when the child was admitted? 


A. Well, that-was an accident when she had 
the broken arm the first time. 


QO." *How didathatvaccident@happens 


A. Well, I had the crib down and I had her 
in her little sitter, and she was very 
Sick. 


Ore ied onmt4 twat GE Oaimiaxeay Ome pr Teer 
thinking now of the first time. The baby 
1s’ only two months old=the first time. 


A. Yeah, she fall that time. 
QO. Where did she fall from? 


AsL*2Hadl hertouceoEs hemecrib Tnener- elt tac 
sitter. 


Oe Shefwastin heres ittern amnathetecrirbe 


Ae Yeah: lenad hem inca ssiscter. 


©. 4vAnds snestiedd tout somteos chestloor? 
Awe Yeahs 


OF And the second time--the 3lst of 
August--how did those injuries take place? 
The an jurres ithatitlL sam talking ~aboute that rm 
have been given in evidence. Everybody 
that observed them and the doctors say she 
had bruises on the elbow and both arms. She 
had* a. bruvse”onr Her* cheek s*a cut lap? In 
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thepletisarmithere wasmay Eracture. - There 
were @brulisesararound * her Jankkes.. =Did you 
see those happen? 


Ae Now?! 


Upon the Inquiry, Mrs. Popen acknowledged 
shemhad scold, da avarilety ofistories torvarious, doctors. 
She said some were true and some were false. Lanny, 


view all were false in that they were essentially 
denials of (heraresponsibrilityetorskimss anjunry < 


Mrs. Popen's evidence as to that injury was 
that Kim was about six months old when she suffered 
the: firsapbroken anms ,Clearhly athaters@gnotiso. Born 


wanweary a leo) 5) aK lmewaceOnly= twoemontis»ovdaawaen 
admitted to hospital with the first broken arm. 


In her testimony Mrs. Popen denied that she 
had shin tuKam twithin six week saotiehic ry sbanth. sy Migs: 
Popen said merely: 


"The first time she had a broken arm was an 
accerdent: 


Butmchet tinan sicimhp not gthermrpnoce edaingsau pon wre 
Inguiry contains the following series of questions 
PURO. Mas. Popenmby Counsel sto Bihesl nauwiny, and "ner 
answers thereto: 


YOceeThe angumves hatakimnyehadwas. daw-sma li 
baby between her birth in January of 1975 
andaAughisiizzote LOG 5), asec ageasey on Know 


wodayer you.res responsible Storia! Pet hose 
injuries? 


A. For some of them, yes. 


Ong Baim tbalkings about whnepbwocren arnewhen 
she was six weeks old, the, well the cut 
lip and the bruises? 

A. @g0h;, vokayes) Yes pvasetabeas.) baknow: 


OS esAndeshe ehadina gcoupilier of -ernacked mips 2 


jy ei Pule i gviee 
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QOwilsCan youstel Deus Iwhechemiomino & Hol Ee 
responsible for those? 


A. I would say I am. 
Q. Do you remember that incident at all? 


A. I don't remember the day, but sure I 
can remember, yes. 


Q. Was it temper thing again? 
Az estYesu" 


In cross-examination, Mrs. Popen denied she 
caused this injury. She said she left Kim sitting in 
a sitter on the edge of the crib, which was down and 
"the thing went over." She said she learned of the 
injury when giving Kim a bath because Kim cried each 
time Mrs. Popen touched her. 


In further cross-examination upon the 
Inquiry, Mrs. Popen was asked a series of questions 
relative to her responses to Judge Nighswander. i 
think those guestions in cross-examination and her 
answers to them are revealing of Mrs. Popen's 
standards of truth in testimony. 


They were as follows: 


Ker Well, Mrs. Popen, I'm having some 
difficulty understandangjewhys” when?) ais 
Honour asked you a question about the break 
in her arm on the 3lst of August you went 
and told «sham about her»sfatlingpoutyot the 
‘olka a key 


Ae “Cause -she did fall out: of the “crip. 
Tus -Cleditdns'tite hams whin tates e: “had 
happened. 

Q. Yes. Well, you lied a little about how 
her arm was broken on the 3lst of August, 
idnit voue 


A. Pecold  imvthat .ohiess@el) 70 uteoL ene 
Crib whichewas: tiruec. 


QO. But that's not how she broke her arm? 
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hn No, (out ely ditdne tagetsainto? ideta kl *soad 
Wouldnt Galslesthatecl yangebecausentl didn't 
Jeteantor rt 


QO. Well, he asked about how the arm was 
broken and you didn't tell him? 


Ans ewe dal. 1 ection dé him) shetse hisont cf the 
crib, and it was true. 


O-;; 9Yes p butp the’ part aboutvhow the arm was 
broken was not true? 


Ae IN © ets 


Upom ‘thie basi Susod the empre, rote anen.he ari 
evidence presented by Drs. Singh, Thorp and Bates, I 
am satisfied and find that none of the explanations 
given by Mrs. Popen for Kim's broken arm in March, 
1975 is compatible with the nature of the injury and 
Kim's age at the time. Each of her explanations was 
a lie. 


That being so and in the utter absence of 
any evidence to support any suggestion that anyone 
else may have been involved in such injuries, I find 
Ehatekin cminjury, leadingutomner WOspitaluzeationwein 
March, 1975 was caused by Mrs. Popen and it was not 
caused accidentally. 


I am reassured in that fradungsbyaeMuse 
Popen's testimony upon the Inquiry as to her temper 
and her subsequent abuse of Kim. bnebuded ine thc 
testimony was the following question and her response 
Epe(eweter oe 


Ow Oh, SO, that anvthing that ena ppened «EO 
Kildes Dpto Mai C bh Oe Se wias- 71st = an 
accident? 


A et Ol a eet Oia lt eal Ones 

I am satisfied that when Dr. Jumean saw Kim 
On June..6,. 1975, she.displayed the bruisaing.of her 
arn, wlaceratlonsot hers lip. andetabihas 1OnLOt ne rm ahace 
which he noted. 

In the absence of any reliable evidence 


even to suggest, let alone prove, that such injuries 
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were the results of the actions of any other person 
and on the basis of my assessment of Mrs. Popen and 
her testimony, I am satisfied that those injuries 
were caused by Mrs. Popen and they were not caused 
accidentally. 


I am Similarly satisfied that at some time 
in June; Wuly ‘or August, 19757, Mrst== Hewrtte did® see 
Kim and that Kim-dwseplavyed *thew black eyes “ana 
bruising around the face which Mrs. Hewitt described. 


For the reasons already stated, reinforced 
by Mrs. Hewitt's test-1mony--as -£O) Mrs... POpetes 
behaviour at that time, I am satisfied that those 
injuries were caused by Mrs. Popen and they were not 
caused accidentally. 


By reason of the uncertainty expressed by 
Mrs. Hewitt as to the date on which she observed 
those injuries, I am unable to determine whether they 
were the same injuries as were seen by Dr. Jumean on 
June 6, 1975 or whether they were a separate “and 
distinct group of injuries or whether they were 
suffered coincidentally with the fractures of Kim's 
ribs revealed by X-rays taken by Dr. McCrudden on 
DEVECMDGIs 1,7 1) 5. 


As to those fractures of Kim's ribs, on the 
basis of Dr. McCrudden’s testimony, i “am “Satisfied 
that they octmred “three tomrLlour weeks DEVOLILO 
September 1], 1975. 


FOr’ the reasons I have already “stated I” am 
Satisfied that those fractures of Kim's ribs were 


caused by Mrs. Popen and they were not caused 
accidentally. 


For the same reasons I am satisfied that 
all o£ the rnjurves to* Kime reveated wwon "reer 
admission to hospital on August 31, 1975, were caused 
by Mrs. Popen and were not caused accidentally. 


For the same reasons, and notwithstanding 
Mrs. Popen's testimony denying that she caused some 
of the injuries revealed upon the post-mortem exami- 
nation of Kim's body by -Dr.-Patedia- on August. i, 
1976, 1 “am satvsrived that all of the injures. re- 
vealed upon that post-mortem examination, including 
those specifically or generally denied by Mrs. Popen, 
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were caused by Mrs. Popen and were not caused 
accidentally: 


I am further satisfied that those injuries 
were suffered by Kim within the various periods of 
time=whilehubr. Patodia estimated, that is, the 
Majority of the injuries were suffered within one to 
havegdays) pDElOr) torKam' sideathonpAugus tylidy. 197.6; 
the vaginal injuries were suffered within a few weeks 
prior to death and the rectal injuries were suffered 
Over a prolonged period of several weeks or months 
DPieLOGWet Oudeathes tOndthe cbasasHiofeMrceesMauchantys 
evidence as to her observations of Kim on August 8, 
1976 it would seem that injuries to Kim's head and 
the parts of her body which would have been exposed 
GOAVLewrby Mrs. eMaughantweresisuiierecdyathtenimMrss 
Maughan's visit of August 8, 1976 or even after Mrs. 
Kull Savas Loe Ch mA Gut, Ay 6hOe Ce 
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Chapter XIII 


The Role of Annals Ambrose Popen 


In my view, Annals Popen is a pathetic 
equce, *buiitenot deserving? ofep rey. None of the 
evidence presented upon the Inquiry satisfies me that 
he inflicted any injury upon Kim. 


I am satisfied that for whatever reasons, 
naivety, “stupidity ,“wilftul bilindness¥or seme other 
reason, he was not prepared to recognize the 
Significance of what was happening in his home. At 
least by February 25, 1976 when proceedings in the 
Provincral’ courts (Pamrly Divas lon) eobPthesCGount yar 
Lambton, were virtually complete he had heard the 
extent of the injuries suffered by Kim to that time. 


The question remains as to whether he knew 
Or ought to have known that Kim suffered the various 
injuries which are set forth in earlier portions of 
the Report with the possible exception of any 
infiilazcted uponwhnerwon Augusitl 1), 21 97 or. 


In my view the validity of the Report does 
not require any comment by me upon that issue. 


I am satisfied that the frequency, severity 
and nature of the various injuries should at least 
have aroused suspicion in his mind as to the causes 
or- sources of the injuries and the truthfulness of 
whatever Jennifer Popen told him with reference 
tHereto; 


I find it unbelievable that he could be led 
bo titnkMthat Ne. broke sKhimeswduem by avana whit her 
with a thrown slipper. 


I am satisfied that he wanted Kim to be 
returned to his home. For that reason and probably 
Other reasons, including the truth of the allegation 
that he failed to protect Kim, he was prepared to 
plead guilty to the charge against him under section 
40 of The Child Welfare Act and to attempt thereafter 
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LO Luitilisehe) ternsyofrthel (probation: ordé reaunaanst 
him and also any requirements which he felt were 
imposed upon him as a result of the decision of Judge 
Nighswander upon the application of the Society for 
WauGGol lp pmol e 11 Tl. 


ian satustied ithaty trom May 277,419.76 «until 
her death, Annals Popen failed to take adequate steps 
COnOocoGeCt skim. For some reason he was unable or 
unwilling to take those steps. 


I have not relied upon the testimony of 
Annals Popen. I decided it was unreliable. He 
claimed to have a poor memory. He was not prepared 
to recognize what was happening in his home. He gave 
no adeguate explanation for that. 


In Chapter 4 of the Report I have reviewed 
the proceedings in the disposition of the charge of 
manslaughter laid against Annals and Jennifer Popen. 
As directed by the Judge sitting in the Court of 
General Sessions of the Peace at Sarnia on December 7 
and 8, 1981, upon a new trial of Annals Popen ordered 
by the Court of Appeal, the jury returned a verdict 
OFA nox, igualtyad 


261 


Chapter XIV 
The Role of Mabel Harvey 


Apart from Jennifer Popen and Annals Popen, 
Mabel Harvey was the most important person in Kim's 
lev fe GEromiagune eli/* 1.97.5 unt Leek mms idieaithe one Augue t 
1G a 987,055 


Mrs. Harvey's involvement in Kim's life, 
and, its tragedy, beganwonrdune o)7 764007 SawheneMns 
Saul reported to her orally and with some written 
notes upon the visit made that day by Mrs. Saul, Mrs. 
Hoad and Police Constable Gander to see Kim. 


T.am satisfied that Mrs.’ Saul adequately 
informed Mrs. Harvey of the particulars of that visit 
and the concern that Mrs. Saul felt. Lnitaddi ven, 
Mrs. Saul's report to Mrs. Harvey contained comment 
Upon athe sattitude of sJennsast ene Popemeandaote er ac 
relationship between Jennifer Popen and Annals Popen. 
the written portion, of Mrs = sSaulu cs. repomt sto Miss.. 
Harvey contained latterly the following sentences: 


Ol eet Olidw a) Cm leh Cire what Grease See mt Oil eClmarne 
around to see her in a week or so, but she 
was not pleased Sbout this. I believe it 
would be advisable to take a L.H.U. nurse 
and introduce her whether Jennifer wants 
one or not. As well this defensive hostile 
young mother should be closely supervised 
considering the history of the recent six 
weeks." 


MYSiwoall gees titled that GpOmmErEon 6or jee 
Society's file recording purporting to have been 
prepared by her as her report and recommendation upon 
her visit was an accurate reproduction of her notes 
although some particulars of the Popen family appear- 
inS..at the. end of..the mecording.ateributed,.to. nen, 
while known to her, had not been written by her. They 
were as follows: 
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"Jennifer Popen - 18 years (quite immature) 
- hostile, defensive. 


Dr. Jumean —- family physician - 337-3729. 


Annals Popen - 30 ish in age, meek, bows 
downe tomewitre "sphostml ity, a use sald “to drank 
heavily; 1S on strike at present." 


Mrs. tSaul thadtnowsseen themtypewrieten 
recording until she was preparing to testify upon the 
Inquiry and she had not seen her handwritten notes 
Sincesgivingr them toiMrsk harvey son June ey, eb97 52 
The handwritten notes were not available to the 
Inquiry. It was presumed by various members of the 
staff of the Society who testified that they were 
destroyed when the typewritten record was prepared. 
Thusenex!purportedmconfirmatilon "ofethes accuracy Jot 
the typewritten version must be limited to being 
based on her recollection of what she had written by 
hand and is thereby made subject to the frailties or 
vagaries of her memory of events which occurred more 
than three years before she testified upon the 
TAqUILY:. 


There may very well have been other errors, 
OMissionms Om additions witLchsMns® ‘Sta ud tdicd s1o¢ 
notice. There is no direct evidence to suggest it, 
DULEutenayeavenyeweuslrbe Atha thes panrciculars#ot. the 
Popen family which Mrs. Saul says were added to her 
written report were added by Mrs. Harvey to Mrs. 
Saul's handwritten notes and thus were typed as part 
oLathem: 


ineihers orally test umonyetUpon® sti er Tt mcuinr ys, 
Mester oauds-elaboratedi upon thes nature: of) her report ste 
Mrs. Harvey and Mrs. Harvey's response to it. Mrs. 
Harvey “sTtestimony upon the = inguiry did ®not, chatilenge 
Or deny *ther acctlracy “ofoMrs. Sauls testimony. 


In her summary to Mrs. Harvey she explained 
her concern for Kim's welfare. She said she felt 
there was a good possibility that Kim had been abused 
and that she would be abused again. She felt the 
situation’ was one of danger for Kim, but not one of 
InmMed tatetidangerk., (Here concern fore thet turureswas 
based on Jennifer Popen's reaction to Mrs. Saul and 
on Kim's restiveness while with Jennifer Popen. 


Z6e 


While she had a real concern that Kim had 
been abused, she was unable at that time to suggest 
who had abused her. As to the relationship between 
Jennifer Popen and Annals Popen, Mrs. Saul felt that 
Jennifer Popen was the dominant partner, but that did 
not enable Mrs. Saul to determine who was abusing 
Kim. 


Mrs’. Sawl “Sse report to Mrs seharvey awa vd 
detailed report. She said her recommendation to Mrs. 
Harvey was that the case should be assigned at once 
to a long-term worker. Mrs. Saul's opinion was that 
it was obvious that the Popen family would require 
the long-term involvement and assistance of the 
Society. 


Mrs. Saul was at that time in her career 
employed by the Society to conduct investigations and 
counselling in matters requiring short-term involve- 
ment by the Society. 


Mrs eSaul “testy bre diethiatesilr st aH auewey 
accepted her report and recommendation and mentioned 
the possibility that the case would be assigned to 
Mr. Carter, a long-term worker. The name of no other 
long-term worker was mentioned by Mrs. Harvey to Mrs. 
saul 


Muss) ‘Saulis; opanion was thatawith the 
decision that the case required long-term involvement 
by the Society a file should have been opened. She 
had prepared a handwritten memorandum upon her visit 
and her recommendation. She intended that memorandum 
to be typed and then placed in the file. She gave 
that handwritten memorandum to Mrs. Harvey. Mrs. 
Saul did not feel that she had any responsibility in 
connection with the administrative work necessary to 
open the file, document the intake of the case or to 
effect the assignment .of the case to-.Mr.. Carter ox 
anyone or @ven to arrange for the typing of her 
report for inclusion in) the file. Her opinion was 
that, “whislewhereshorteva sit tandpwanvestsidgataonimnad 
been productive, a lot more remained to be done and 
to be discovered. She believed the case would 
require close long-term supervision. 


Mrs. Saul testified that on June 17, 1975 


she hadeddrecited: hery attentlomeon by ~torst he 
possibility of Kim's having been abused at a time 
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pelacwv Give CONCUIPLTENt wath Scieovis Peas6L TPoli cé 
Constable. Gander *to*the Society. ~She said ‘that the 
worker to whom the case was to have been assigned 
after her discussion with Mrs. Harvey would have been 
responsible for investigation of any suggestion of 
any prior instance of abuse to Kim. By reasonable 
inference that would include enlargement of Mrs. 
Saul? SGingquinives! asy tolthe wuner 16791975. report to 
theySarnia Police “Force.'/ As indicated: in theyportion 
of Mrs. Saul's notes which is set forth above, Mrs. 
Saul was made aware of the suggestion that Kim had 
been abused during “the recent six weeks." In her 
Oral testimony she said that Police Constable Gander 
had mentioned that Kim had suffered earlier injuries. 
Mrse Sault qave  Mrsif Harveys all ofthat. information. 


ivankwsatwsivedathataron june. Lee 1 9r/ So oMns. 
Harvey assumed responsibility for the preparation of 
all documentation and the performance of all acts 
necessary Jborrecond sthet fact voLreEhestantakesmor Kins 
casey asthevopening iof- the pialer the entry *oLr Mes. 
Saul's report into the file together with any other 
relevant information and the assignment of the case 
to a long-term worker, perhaps Mr. Carter. 


The anemnb erseo'r? thie Whar nia JComm vevecd 
testified that Mrs. Harvey's failure to effect the 
ascnragnmentoot Kham's, caret on une. 17) wy Siwasva 
Serious mistake? Thetgravity7of “that "mistake was 
apparent throughout the Inquiry. 


It was not Mrs. Harvey's only mistake at 
that time. She, and thus the Society, did not comply 
with Regulation 86, Revised Regulations of Ontario, 
1970, being the Regulation made under The Child 
Welfare Act. Section 14 of that Regulation requires 
children's aid societies to record and investigate 
complaints respecting children in need of protection. 
Any such complaint is to be recorded by a children's 
aid society within twenty-four hours of its receipt. 
Within twenty-one days of recording such a complaint, 
the, children's "aid socrvety mu's't'*pnves tigate the 
complaint and record a report determining whether or 
not the child mentioned in the complaint is in need 
ofsprotections e4L& thetchi Ldimisintne cd “of protec 
tion, the children's aid society must set forth in 
that report a tentative plan for the child's welfare 
and the steps taken to implement the plan. If the 
child) is sno ltakenr ain Cot protectay-arcustrody,” the 
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children's aid society must review the case within 
sixty days after the complaint was recorded. 


Mrss.Dicki,'*Mrsv¥Satle andeMus? tiloadt acted 
promptly to respond to Police Constable Gander's 
reporturtor thet Socrety .o}) Mrs@abDickwassigqneds Mrs aasaut 
and Mrs. Hoad to accompany Police Constable Gander. 
Tiveysrdsad: accompanyea nim sandaM nists scalkveiaep © mnied 
pronptiiysto MrsieHarvey .VeAllstof that ewa saiwiichasnia 
few hours of Police Constable Gander's visit to the 
Society. 


Nothwng VthateMrske Di ck® dad “consimeeitediea 
‘record fof the complaint... The Socrety ~cdsiirepre= 
sented by Mrs. Harvey, Mrs. Saul and Mrs. Dick, was 
aware that what was done that day did not constitute 
an investigation of the complaint. It was recognized 
by them as merely the initial response of the Society 
vomthe/ econplarmmremrespecting Kim iieltewas aon fire 
birstlexploratory iphaseszol) anginveset gait von No 
effort was made to investigate the reports of earlier 
injury and hospital treatment. 


No "record" of that initial response was 
prepared. Mrs. Saul's notes could have been the 
basis fon tithaty record} biti ‘they Swenernno@yinethem= 
selves the "record" contemplated by the Regulation. 


There was no recorded determination as to 
whether’ or not Kim was: in need. of protect ron. ins. 
Saul's notes and her oral report to Mrs. Harvey were 
tentative. Mrs. Saul was concerned. She felt the 
case would merit the long-term involvement of the 
Socrety. Mrs. Harvey saccepted Mrs‘. Saul"s) recom- 
mendation that Kim's case be assigned at once to a 
member sor athe long servi ce team of iehe, Secret y ys 
workers. 


Upon receipt of Mrs. Saul's notes and oral 
report, Mrs. Harvey assumed full personal responsi- 
bility for the case. Thus she was responsible for 
the recording of the complaint and the investigation 
of it. She was responsible for the preparation and 
recording of the report of that investigation and the 
determination whether or not Kim was in need of 
protection. 


Thus, Mrs. Harvey failed to comply with the 
provisions of Section 14 of Regulation 86. 
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Hie ive trnive stad aeron- rads “pus ta’ fi edi ra 
determination that Kim was in need of protection, 
Mrs. Harvey would have been responsible for the 
preparation and recording of the tentative plan for 
Kim's welfare. In retrospect it would seem that if 
the appropriate investigation had been undertaken and 
completed, the Society would probably have been 
justified in determining that Kim was a child in need 
Of Zpretrectaon. 


No such tentative plan was recorded. In 
EiMcecieeunStances FOL. "theb unvwesitig ait on? “biemeng 
incomplete and no determination of Kim's need for 
protection having been made, the absence of a 
recorded plan for her welfare is understandable in 
gune 1975." But® that® doesnot excuse ™Mrs . Harvey who 
bears “responsibility for the absence’ of such a’ plan: 


BUCH Chee reCOrding: anreiemSOCHery dCs enoc 
Seteerorth @anye pian Lor Kim seweltiar erat. any .cime™ 
After August 31, 1975, Mrs. Harvey was not responsi- 
blesionw thesinreval«recordingvoresuch asplan,=put,. as 
Mr. Carter's Supervisor, she was responsible to 
ensure that he prepared and recorded such a plan. 


By] August 3345,2 29975)Kimewasvan. the Wel sracto 
Canesor the Society. e7 Thessocivety hadedecermaned eby. 
then, sOr soon arter, that. Kimewads -1neneecde:o ep ro- 
tection. A plan for Kim's welfare should have been 
prepared and recorded within twenty one days after 
Augiws 237s 197-5 rtewas notedone® As supervisor, 
Mrs. Harvey was responsible for that failure to 
comply with the Regulation. 


The members of the Farina Committee testi- 
fied as to a lack of knowledge within the Society as 
toethe provas 1Ons tof ThesChild Welliare Act.GoavAL best 
this-would seem to be one example of such lack of 
knowledge. 


I have said Mrs. Harvey's testimony did not 
deny or challenge Mrs. Saul's testimony. Mrs. Harvey 
did offer some suggestions as to some further details 
Oofihner diseusstons wrth=Mrs: Sauk, but they were 
vague rand = they were not supported by anyother 
testimony. 


In? varrous-areas of "hervtestimony, Mrs’. 
Harvey claimed to have difficulty in remembering the 
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details of various events because they had happened 
so, long» ago.relnecan sympathize swath oie aie 4 
dilemma. I have recognized it when I commented upon 
my ?suspicions+as, tostivehy aki Gdarty 40 fil nee Sates 
testimony that the typewritten recording in the 
Societys itles under dater oimuiines lire Sor wasean 
accurate transcription of her handwritten notes. 


But Mrs. Harvey had at least one specific 
occasion when she could have prepared some notes 
which would have been based on relatively recent 
memory of the events of June 17, 1975 and immediately 
thereafter. That occasion was the involvement of the 
5:6 Case thy pan? eke miesr lh wi esno nr BAU gis tees A leo? oad 
immediately thereafter. At any time thereafter Mrs. 
Harvey could have made notes that could have had more 
validity than her admittedly poor memory after the 
passage of three years. 


In my Opinion the events of August 3l, 1975 
were such that Mrs. Harvey should then have prepared 
amtuiidecandfaccuraterrecordgoteawhateoccurned) Onm une 
17, 1975 with a frank statement as to the failure of 
the Society, as represented by her, to take steps 
then to investigate the allegations of earlier 
incidents -Ofpinjyunyeands thee reporteaoiyaune to ,7oe5 
and generally to provide adequate service to Kim and 
toxhermet amighy s 


Mrs. Harvey had a second specific occasion 
when she should have been stirred to prepare some 
written record of the events of June 17, 1975. Theat 
second occasion was Kim's death slightly more than 
elevenwmonths: attervAugust.3i,c 975s Admittedly ssucn 
notes would not have the same value as notes made in 
uune=oryoeptember,) 4190 75 pe butesthey'swoul daibe sbe ther 
than unsupported memory in mid-August, 1978. They 
would not have helped Kim. They may have been of 
assistance to the Society and others, including those 
engaged upon this Inquiry. 


No one who testified upon the Inquiry knew 
where Mrs. Saul's handwritten report to Mrs. Harvey 
along with Mrs. Dick's recording of her activity upon 
Kim's case on June 17, 1975 had been from June 17, 
1975 until they were reduced to typewritten form for 
Inclusion in wthe Society's £1145... Wires. Dick found 
hermnotes of. dune « deers 2inytieswvanl tuiat “the 
society's office in September, 1975. I interpret 
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Mrss Dick's testimony to mean that she found Mrs. 
Saul's notes of June 17, 1975 at the same time. Mrs. 
Dick testified that she then arranged for a typist to 
prepare a typewritten transcript of both sets of 
notes. 


Onsthe basvs of Mrs. Saul's» tesitimony, 
direct and uncontradicted, that she gave her hand- 
written notes to Mrs. Harvey on June 17, 1975 I find 
that those notes remained in Mrs. Harvey's possession 
anadwcont outset som Janes) ($acl07 South redu.ce dito 
typewritten form in September, 1975 on Mrs. Dick's 
instructions. I find that they were then destroyed 
Or discarded. 


On the basis of Mrs. Dick's testimony, not 
asacer talngas oMunsgoSaul4s_p bit ss ff ewe nt sos. pam 
satisfied to a similar effect with reference to Mrs. 
Dickens Notessof Juneyis;, LOV5.feMrs.. Dicky gave them 
to Mrs. Saul who then gave them to Mrs. Harvey who 
retained them. At some time after August 31, 1975, 
Mrs. Dick found them in the vault at the Society's 
oniaucesand, bade them seduced? to: typewritten. form: 
They were then destroyed or discarded. Mrs. Dick 
could not recollect where she had located them in the 
vault in September, 1975. 


On the basis of Mrs. Saul's direct evidence 
uncontnadpeteds  andyndeedt comuoboratedhbyy Mus,. 
Dick's testimony as to a conversation she had with 
Mrs #2Hanvey, son Junes 7), 4975 ae find? that irs. sharvey. 
advised Mrs. Saul of her acceptance of the recom- 
mendation that the case be assigned to a long-term 
worker and mentioned Mr. Carter as a possible reci- 
prent ori thatrassigqnments £2Mrsc.. Dack2s ~vensi0onm of her 
conversation with Mrs. Harvey was somewhat more defi- 
nutembhateMrauCarbenpowasmthe fone toiwhomithe case 
would be assigned. 


heamesatisfired and: Lindythiateon Junersilbh, 
1975 Mrs. Harvey assumed direct responsibility for 
Kim's case. Mrs. Harvey alone was responsible for 
the handwritten notes of Mesdames Dick and Saul, 
which she received on June 17, 1975, being placed in 
the vault at some time without any further action. 
Nothing was done to make any entry in the file index 
to record the opening of the file. Nothing was done 
to record those notes in the file. Nothing was done 
to effect or record the assignment of the case to a 
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long-term worker such as Mr. Carter. In her testi- 
mony Mrs. (Harveyeaccepted (thats sesponswbiley rand 
whatever might flow from it. Indeed her position was 
that Mrs. Saul had been acting on her instructions to 
prepare the handwritten notes which Mrs. Harvey said 
were destroyed when transcribed in typewritten form 
as they now appear in the Society's files. 


Thus” ongJune@iy joel, -iMesamhanvyeyesrearled 
to fulfill her responsibility. Having relieved Mrs. 
Saul of further involvement in the case, Mrs. Harvey 
failed to complete whatever was required adminis- 
bretivelyestoerecordwthercases$ttovopen themiadiec ee 
put the appropriate notes in the file and to assign 
the case to a long-term worker for further appropri- 
ate investigation of all instances of possible abuse 
and for appropriate long-term service to the Popen 
famnly. 


As jam resultwofo Mrs Harveysis: tial urewee 
pertormehersapprnopniate edujtlesmMoney Unewelt meh leior, 
Kim's case was unattended until the end of August, 
1975. Notwithstanding the well-expressed concerns of 
Mrs. Saul and Mrs. Harvey's acknowledged recognition 
ofthe validity sofethosesconcerns,sinothing wasitdome 
by the Society in respect of Kim's case. There was 
no investigation of any of the instances of alleged 
injury and possible abuse. There was no investiga- 
tion to determine the situation in the Popen home. 
There was no investigation to seek to determine 
whether akimrmngh tibet adechiid! inhmecds off protection 
under the terms of The Child Welfare Act. No service 
to the Popen family was provided by the Society. 


Musi Hamviecy qresitict ledmthiahenoruma liky Jupon 
receipt of a report such as she received from Mrs. 
Saud (ona Une why 7, PcCsheswould@ivave Thadesomeone 
immediately begin an investigation of the situation 
in the home. That would have been an appropriate 
actionibyoMys2eharvey % It would have required her 
continued attention. 


Even on the basis of Mrs. Harvey's evidence 
I ampsatisfitedethat herstalibunes to’ fuli bbisherscduties 
and tthus@ those mofathe w3ectetywatvomediines Pia 3715 
until August 31, 1975 was of serious importance in 
theiideved opmeneso£ cKkimis) tragedyvne iHade Mus). SHainviey; 
and thus the Society, given to Kim's case the at- 
tention, investigation and service which it deserved 
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on and immediately after June 17, 1975 the serious 
Injursaessoljuuly tand=Augusit, 2975 cand ther injuriés 
and resulting death of August, 1976 might have been 
PrEeVeiIced. 


Mrs. Harvey in her testimony relative to 
what she regarded as the difficulties placed in the 
Wiohyaue 1th ea 5 Oc meray J Tom A Mig isi & Sele yO /e5: Bae 
PeDruUaLy, 2Za,e lomo Widses ULOong al Biereastatementithat 
those difficulties prevented the Society from doing 
the work with the Popen family which the Society knew 
had to be done. She said that contributed to the end 
besudteeaitinamy viewsethe tarlurejofeMrsn Harveysand 
thusPOretne wSsoclety (ErOmeIUNGHly) TOmRAU GM SitIms ae lOe Ss 
contributed at least equally to that end result. 


Mrs. Harvey acknowledged in her testimony 
that had the Society been providing service to the 
Poopene tandlyo tromauune lise lovi Vandnewt Ska me wee 
nonetheless injured as she was found to be on August 
Bl, 2H97-5 2 the view of thet Soc lety sas "to? the FAugqus® 
incident would have been quite different. Answers 
given by Mrs. Harvey are informative in that regard. 


When asked how the Society would have 
viewed the case differently in such circumstances she 
replied: 


SACP Welly siimyous nade putty ingthree monthseot£ 
case work, which I would have expected to 
have been on an intensive basis and which 
is what I had planned and this happened, 
then I wouldn't have sent her back. 


Ole ey otewouldnitehavegsentimerl back 2 

Dee No: 

Q. Why would you not have sent her back? 
A. Well, if the three months of intensive 
work had ended up with the child in the 


hospital Stveneie would gsaye ano. 7 


That testimony shows the importance of Mrs. 
Harvey'ts-defaultimin vou mes? (90775 :2 Peinea lie ebathat 
various conditions were contained in that series of 
responses and thus it was theoretical. Nonetheless 
lite sibel ri eo saya toate Musee Harvie yviisedefault had’ an 
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effect which continued beyond June, July and August 
HOTS 


Mrs. Harvey's responses tell me she knew 
Eh ais. 


Mrs. Harvey testified that Kim's case had 
been discussed at a meeting of the workers of Team I, 
the team responsible for short-term cases. She said 
that meeting of Team I had been held on June 17, 1975 
at 1:°30s0'clock’ ins the afternoon She isardashe’ was 
pretty sure the case was discussed at that meeting 
because she was so concerned about the seriousness of 
the situation. 


Mrs. Saul, a member of Team I, disagrees 
with Mrs. Harvey. She says a meeting of Team I would 
have been heldronnjunerdy, 1995, 7butean whe morning 
before she went to see Kim. She insists Kim's case 
was not mentioned at that meeting. She said that if 
a decision had already been made to assign a case to 
the Long Service Team, that case would not necessari- 
ly be discussed at the Short Service Team meeting. 
Her recollection was that she had been assigned to 
see Kim after the meeting on that day. 


Mrs-. Dick also “a "member or tha Hisimome 
Service Team, testified that Kim's case was not dis- 
cussed at a Team I meeting. She felt that might have 
been because of Mrs. Harvey's intention to assign the 
case to a long-term worker because it would require 
long-term involvement by the Society. 


The third member of Team I did not testify. 
Minutes of Team I meetings for the relevant time 
period were available. They do not support Mrs. 
Harvey's testimony. They contain no mention of Kim's 
case until the meeting of September 2, 1975 when the 
case was formally opened. 


While it may appear unnecessary and 
invelevant to) reachdany conelivss Omiione-tie point, 1 
prefer the testimony SofoMiesdames Dick <and@sSaulito 
that of Mrs. Harvey and find that Kim's case was not 
discussed at any meeting of Society's workers on June 
17, 1975 nor at any time thereafter before September 
2 LORS. 
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Mrs. Harvey also testified that Kim's case 
had indeed been opened by the Society in June, 1975. 
She Maseatthatvonm anventryomade by Mrss°Dieck int ai Log 
of cases. Th aew LoOgasls moO tan prin t ede ehorm: be 
appears to have been prepared by someone hand drawing 
lines on plain paper so as to create eight columns 
with various handwritten headings. The entry in that 
log relied on by Mrs. Harvey to justify her statement 
that the case was opened was as follows:- 


Intake 

Identi- Referred Referred 21 Day 60 Day 
"Date Worker fication by to Revised Disposition Revisted 
June 17 AD Popen, Detective HC open to HC Team II 

Jennifer Gavin (sic) Sept/75 June 

and Annals "abuse" Review 

—- possible Noes Le 

child abuse 

of Kim age 

6 months 


Tre =conplever accubacy OP that @loq. +l Dkemce 
many other records of the Society must be questioned. 
The entry preceding the reference to Kim is dated 
June 16. The entry following the reference to Kim is 
datediiguneOls’-CBut theVnext™entry , “original y* ‘dated 
June 19, was changed to June 17th and the next item 
was also dated June 17. 


All five of the entries on the page from 
that Logt introdticedt@as vant exhibit euponetheeimaquid ny 
were made by Mrs. Dick who was then employed as an 
intake worker. Mrs. Dick testified that was a page 
Erom a daity  log-op callstcomingernteo the=Seciretyi toe 
enable Team I, responsible for short-term investiga- 
tion and service, to know what cases were current in 
the team and who on the team was responsible for each 
case. Mrs. Dick said that she had written the infor- 
mMation4+in "the -itrst fivetcolumnsvon June sep tas “well 
as’ theowords "open £6“HeC." andi Teant iy * inthe Tast 
two columns. She said those latter entries were 
merely to record Mrs. Harvey's intention to assign 
oie casestouMrecicarter. and vtorrecora,ehat-tire-rcase 
would ino longer bé“a responsible of ®Team’ isa. Mrs. 
Dick made the remaining notations in September, 1975. 


273 


On all of the evidence as to what seems to 
me to have been a cumbersome uncoordinated system to 
open, files tin. the <Soctet yer tisedos motzmicicepireiiis. 
Harvey's assertion that Kim's case was opened by Mrs. 
Dick's notation on the log. None of the other papers 
Or cards ordinarily associated with a case opening 
were prepared, the case name was not placed in the 
index of files and the notes which Mrs. Saul and Mrs. 
Dick¥prepareds-or suncluswons-injebh eae ike -were Biot 
ieanseribed: ibutyetror adh ipractucalepunpeses, were 
Ma slavd toro Lost. 


Mrs. Harvey was simply being difficult with 
Couns cletvomthe. InGgudany whene she acgop ued. that 
postion.) “lt was*not supported by thevract sand ‘she 
Kiewe lt. 


she attempted to justify the absence of a 
aocunenovertrtleds TRecordvol Wnquanhyaw 2m wuney Toe 
Dye Saying eewoulld noe besthecdedadurmuncg. ca =i briet 
service case" which, she said, was any case which 
could be completed within twenty-one days. SE shes tae 
reference was merely obfuscation. On dude: F1N/%,) 2907 5 
she knew and acknowledged to Mrs. Saul and to Mrs. 
Dick that Kim's case would not be resolved within 
twenty-one days and would require the services of 
someone on Team II, the long service team. 


Mrs. Harvey was not being frank even with 
herself to suggest that Mrs. Dick's notes on the log 
Supported her assertion that Kim's case had been 
Opened Fun thenSocrety ons unens ial 97.5% Even by 
whatever standards the Society may have applied in 
June, «19755those notestdid«not#iconstitutetl aitcase 
opening. OnviMiss Sebircksys: geqi de nicichetiic ps ito.g Eswiais 
Maintained to assist the members of the Short Service 
Team seek some control of cases assigned to workers 
One thateceamn.™ Kumioicase wassnoteisuchea’ Casehte Oniky 
byacchanceswoukd. thatehLog brings Kim's .caseytoiehe 
attention of any member of the Long Service Team. 


Mrs. Harvey showed some disdain for proper 
procedures when she said that it was practically 
impossible to use the form entitled "Record of 
Inquiry." That is a printed form apparently prepared 
by, the’ Ministry of Community “and sSociabssenvicesmor 
BhevAssociation jof:-Chaldrenhks AidsSoclewles) Gom-use 
by «children|s aid; societies, «49DesprteeMus: Harveys 
comment upon its usefulness that was the form used by 
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Mrs. Dick when she formally opened Kim's case in the 
SOClety Mieascotenberes;, #197522 COMES DrCk Mr? “Carter;, 
Mrs. Lo and ‘even Mrs. Harvey herself were able to use 
Lee rOnmuienwone wEtiOout @cooO, MUCh apparent "dALlirticul ty 
in maintaining a proper sequence of recordings. 


Tiatealnen Gwaseithe=wayn thingssstood mntil 
late in August. 


Mrs. Harvey acknowledged having heard Mr. 
Carver ssmeestumony “Upon “thevinguiry= wherein. he saad 
ree iad srto-f.6h e'a-cdo"0 fo Kev mirsinc aise Sais? #6 ne 40h. ehtrs 
responsibilities until after the weekend of August 
31, 1975. He said he had not spoken with Mrs. Harvey 
about the case until September, 1975. She was asked 
to comment upon that testimony. 


Herr replys beganedas LoOllows: 


"I don't know what happened to this and at 
thits® Lengthrorl times lecan- tete Le vyou what 
happened. “Slstook ab ou itor give tit) rorMr. 
Carter and I don't know whether I actually 
did it ore note. “i mntended™ to-givyemrir-voO 
him, whethere ie *gotemixed: wp imvVthe typing 
Om whats Tidon 4 know.,=bu te led val ne een 
across tt until August the 29th and 1 “donet 
think I have ever been so upset at anything 
in -the*ortace@as 1" was—at- thats 


When asked what happened on August 29, 1975 
she answered: 


Mya MEMO KnysOlee1ty eisetiha tele Checked ato; see 
what was happening with this case that had 
been, that had come in in June and called 
Mise CartereintoenyVormereemand told imme 
GFetsinsclouchBwLlenecherspoereeye dy wom se suse 
Miye xa Cu pier ace Sse vatid ert Mem io1eO Ww 
immediately the state of the case insofar 
as the police were concerned." 

Pieremenber" asking Mrs; tellingeminr.. Carter 
to phone immediately and to report back 
immediately he had talked to the police." 


When asked what Mr. Carter had reported to 
her she answered: 
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"That he had talked with Detective Gander 
of uthe ccnty rpolevce -abotvbemaleimg. tate ome 
visit, andowas stoldipthe ,ecurrentirsi tuation 
with the police and parents was most 
volatile and we should hold off and that he 
would send ina parents! (sic) [occurrence] 
meportiandmalso teepmtrheniome, under 
Surveillance and report back, but we never 
received a report." 


As I have noted in Chapter VI that whole 
series of responses is directly contradicted by Mr. 
Carter's testimony which is supported in part by 
Police Constable Gander's testimony. 


Mr. Carter denied that he had any such con- 
VeErsablons With iwMrs. Hanvey on mwAugus th 12975 9 oC 
Said he did have a brief and casual conversation with 
Police Constable Gander, but while it related to Kim 
it was not initiated by him and he did not then know 
that he was in any way connected with Kim's case. He 
said he had made a note of that conversation and 
passed it to the intake department for recording. He 
reliredvonsthes recording: an theyfitesto fax themdate 
offs themconversatvon fase Auguste neds, He ac- 
knowledged that the recording in the file was not an 
exacte® transcriptions of shasa notes. 


Police Constable Gander had no recollection 
Or record. of having spoken, with Me. 2Cartermonn August 
29, 1975, but specifically denied that he had spoken 
as Mrs. Harvey claimed was reported to her. 


Ko Ta ehayeds alld); hivnp neers tires combined 
evidence of Mr. Carter and Police Constable Gander, 
notwithstanding the possible inconsistency as to 
their having spoken on August 29, 1975. Even if they 
did speak it was merely informally as Mr. Carter says 
and was not the result of Mrs. Harvey's having roused 
Mr. Carter to action as she suggests. 


Having seen and heard Mrs. Harvey as she 
testified and having noted her dominating manner and 
her force of expression, I am sure that had she 
spoken to Mr. Carter as: she rsays, she did he, would 
have remembered it and would not deny that it 
occurred. 
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Mrs. Harvey offered no explanation as to 
howesie, hadetrun acmwosssit.,"“ntosusesher vexpression,; 
or why she decided on August 29, 1975 to check to see 
what was happening with the case. It had lain dor- 
mant from June 17, 1975. For more than ten weeks no 
Onegin schewsociety vhadrdone anything» aboutsit. , >There 
was no testimony to suggest that it in anyway was a 
Subject of discussion amongst the Society's employees 
during that time. There was no testimony that anyone 
within or without the Society had spoken to Mrs. 
Harvey about Kim's case after June 17, 1975. There 
was no testimony that any document, however informal, 
relating to Kim's case had remained in Mrs. Harvey's 
office. 


I am not prepared to accept Mrs. Harvey's 
testimony that for some unexplained and unremembered 
reason a case, which had been unattended for so long 
and which was not formally opened within the Society 
and to which no worker had been assigned, would 
suddenly come to her attention. IT am aware that 
August 29, 1975 was the Friday preceding the Labour 
DayeHoliday wand att wasndurang jthe:period of. stat 
Wao LONSsaes OmMigsey Harvey. Would elidivies sbec ni amoGe 
burdened then she was ordinarily. 


Mrs. Harvey offered no explanation as to 
Why £0Ony Agus ti29 7 21.97) She ordeneds iMreag cCamtiem sto 
contact «the SarniatiPobicesakonce.. aMris.oGaulersisonal 
BepOV ts COpMES.) -Hanveycon Bune dy ia O jo eandiahe re hotes 
givens tooMys.2Harveyihadsindicated’ her vvewsthateithe 
Lambton Health Unit should have some involvement in 
the cases; Mrs\1Saul-didAtnot .orativeor wim mecmitiing 
suggesteito, Mrs... Harvey, that she wyolucesshoud deibe 
involved. Until then the only connection which the 
Sarnia Police Force had with the case was to relay to 
phenSoclety athe: contents of) Die wd umean tsietelephone 
Catiwofimtunesl65a1975:. andkthenatogacconpany, Mrs .<Saul 
anduMinus.sHoad -vocsee. Kame ie tipsees nomreasoneitor EMns.. 
Harveyeon. August.629457.97.5 ywanting MnenGarnter<toicall 
the police. There was no indication anywhere that 
bhe SarniasePpokice worces would thave.any reasonstouhave 
any information beyond what was given to the Society 
on June, Liye 9 15. 


That lack of explanation for what seems to 
be an unusual instruction to Mr. Carter strengthens 
my belief that Mrs. Harvey's testimony relating to 
August 29, 1975 is not credible. 
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Ifthe val leg ed®incidentrofieAugustv2 Jaks > 
had occurred, and 1£ Mrs. Harvey had been as dis= 
turbed as she said she had been, I would have expect- 
ed it to have been more firmly placed in her memory 
thansher testimonyraindicates. g7she swoulduiravegre— 
called, even three years later, what brought about 
the espurte ofPactlivilty = andvanguiny © VEVen her eucces 
whieh she Says’ she dictatedton fAuguste29; ao stare 
devoid of any expression of her supposed consterna= 
tion upon finding that nothing had been done with 
reference to the matter. 


I have reproduced those notes at a later 
point in this Chapter and have expressed some comment 
thereon. 


Inthe same *velnel note Mrs. Harvey's. sown 
testimony that when the file was, at last, formally 
and properly opened on September 2, 1975, the date of 
bts Copeningrewas =récordeds® as tbeing August 31 74l975 
because 


Mwer wanted Gtotge teart 2inVon Sehie! surg ise 
Stairs C1 eCSk “rs tat 1 str Saiwiemnic= .vieley 
Important ...(fLOrimmoney-.= 


[Pf thatebe! sosanGd Si beMrs ee hHarvey shad#initrated some 
ae tivasteye.O ne vAuU guste 2 9), So bye kand a1 Biches was wae 
concerned about the case as she indicated she was; 1 
can only wonder why she would not have opened a file 
on August 29 7 197 5..e My Swondermentiereinio ne esimy 
findings thatunothing such “as) Mrs.) Harveys descrrboed 
occunred on Augus.t 2297: 197.5% 


Indo Inot raccept Mrs:- Harvey lsivevidencetas 
to" what=she "says Soccurned BonwAUgGUS BU290 OES. 


However, even if Mrs. Harvey had remembered 
Kim's case and made some enguiry about it on August 
2973197 > ert ewould rrotvshavey made sa sgreat tdeaivior 
difference unless she had taken some positive step to 
ascertain what the conditions were that day in the 
Popen home. 


KR report “sweh=-as Mrs... *hHarvey says vole 
received from Mr? Canter ishouild thave*eaused® her “a 
good; dealso£& concern for thessareryiok  alwhoiid rin oa 
"volatile" situation. Kim's protection was the res- 
ponsibility of the Se@citeryibyiiseason eft The sehpld 
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Welfare Act and its own documents of incorporation. 
There is no sprovision for the Society to delegate or 
assign any of its responsibility to any other agency, 
IHStPrucvon ,S authority or?person even?+ though that 
other may be given certain powers and duties under 
The Child Welfare Act. 


Thus, in my view, had Mrs. Harvey received 
a report of a volatile situation in the Popen home 
neither she nor the Society should have refrained 
from taking steps to ensure Kim's safety. She should 
have instructed Mr. Carter or some other worker to 
make further inquiries of the Sarnia Police Force and 
elsewhere and to conduct whatever investigation might 
have been required to ascertain whether Kim was a 
chaldeain need@ot protection?" That obligation “on Mrs. 
Harvey and the Society is all the more apparent 
where, as here, there was some indication of prior 
abuse and a serious concern for Kim's welfare already 
expressed by members of the Society's personnel, 
including Mrs. Harvey. 


If Mrs. Harvey had received such a report 
from Mr. Carter based on his conversation with Police 
Constable Gander there was at once an obligation upon 
her, aS a supervisory officer of the Society having 
directs responsibility Sior the icase;<to ensure sthaer 
the Society took immediate steps to fulfill its 
statutory ®and’ cOnpora be lVdutyetomprovectekam. yelirs. 
Harvey did not meet that obligation. The Society did 
not fulfills itseduty. “Kimewaseinyured. 


I am not to be taken as suggesting that the 
Society should have proceeded in isolation from the 
Sarnia Police Force and in disregard of that Force's 
wishes. The concerns of the Society should have been 
discussed with the Force and then both should have 
jyOintly decided upon what was necessary to ensure 
Kamise protection. oF Inv any such discussione the*soclery 
position should have been that Kim's protection was 
its paramount concern and in no event would it permit 
hereto be* left *orplaced”™ in ‘any. danger: 


Mrs. Harvey sought, even in her testimony 
upons thes inquiry; to avoid» or minimize scricticrsm—f£or 
heredefauMeranogune, 1975. ©She*soughr teowcreate the 
impression that she, without any incident external to 
Or within the Society, had discovered the default and 
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had set about to remedy it before Kim suffered her 
next group sotainyurtes: 


I haves found her eftonrtsy £6, berrwaerie: 
Even if she had succeeded she would have been exposed 
to just“as severe’ crvticism “form hersialiaine ito-act 
responsibly as an officer of the Society on August 
29, 1975 when, on the basis of her testimony, she had 
received various reports and information. On her 
evidence she knew that Kim was reported to be living 
invavolatile"™ssituatizon snvolving éhere paremts mand 
the Sarnia Police Force. Shesknewsthatethere were 
reports of prior injury and hospitalization which had 
not been investigated in any way by the Society. She 
Knew that Mrs? sSaul hadsexpresseds concernsfioratne 
need of long-term involvement of the Society and that 
she herself had concurred in Mrs. Saul's preliminary 
assessment of that need. 


If I had accepted Mrs. Harvey's testimony 
asvitotwhat occurred on August. 29741975 duwoulaenave 
found her to have been in breach of her obligations 
and duties in that she failed to take any action to 
protect Kim or even to seek to learn whether or not 
Kimumrght@betananeedy of Sprotectwvon. dathies bueaqochnos 
dutyeonvAugust. 29% 19754would haveuvubeens even, more 
deserving of criticism than the breach of duty on and 
aLter] June: 177 4al9%5) becauser Fon mAnguste2 957998 Mrs. 
Harvey would have had even more reason to be concern- 
edutorgkKim sesatbetyathanrshe hadvonsguner li, bo vo. 


Had Mrs. Harvey succeeded in her attempt to 
avoid criticism in one area it would have served only 
to qattractecrreicism pain o&bhercareas. 


Having again learned of Kim's case after 
August, 81,41975,4Mrss-Harvey-was agalnysinvolwuedesas 
the Supervisor of the Family Services Department of 
the oactety: 


Lp have <abhreadysset forthe siome,sof> hier 
testimony as to events she says occurred on August 
29, 1975. I have rejected that testimony. I want 
now to consider another facet and enlargement of that 
testimony. 


The file in the Family Services Department 


of the Society contains two typewritten paragraphs 
which immediately follow what purports to be the 
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tLaANnsScra pttonsom Mrs. @Saub's motes of Junerl7] - 41975. 
Tie GtIwomparagrapis wi'th: iacconpanyinogomargi nial 
notations are: 


"June 19/75 This case was due for assignment to 

Woh. Slom Sern Cer aneluding ‘Pub Lic 
Health nurses. There was serious 
concern that “the nother might. take’ off 
to Jamaica with the child in view of the 
way she had been observed handling her. 
There was apparently a misunderstanding 
abeutetheropenunGgrs of Gtieiticase: atv that 
time. 
H.R.C. had talked with Detective Gander, 
City Police, re a home visit and was 
BPoldetiiatkttthewicurpmentasutu data One waren 
police and parents was most "volatile" 
and we should hold off. He would send 
an occurrence report and also keep the 
home under surveillance and report back. 
No report was received." 


They are followed by a typewritten, not wholly 
accurate transcript of notes made by Mrs. Dick after 
hemivasiprto(st. Joseph's Hospital in the afternoon 
Gheoundayy,) Augusty317e1975.9° The marginal notation 
beside thatwevranscri pitetwais It yped Au geis2 9YGsS 
Referral", but the figures "29" were stricken in ink 
and replaced in handwritten ink by the figures "31." 


Mrs. Harvey continued her testimony to say 
iat eon meAtgqustm2 DAE ho u5yeshe! ‘vad’ sdvctateds the ttwo 
paragraphs beside the dates of June 19 and August 29, 
1975. She said she had not dictated the longer item 
opposite ttheittypewri tten “date sof JAugust) 2970419975 
GWangedste? Augustus 54 LoS se eShels aid tthe td ate*of 
August 29, 1975 in the latter instance was because of 
a typist swenror which came fabout pecause Of the 
foOrMat -OrethemRecordsof Mingulrys-) She snad=corrected 
that error and also an accompanying error which had 
changed the sequence of two pages of Mrs. Dick's 
notes. 


Apart from that those paragraphs are in- 
complete, inaccurate and misleading. Anyone reading 
those paragraphs without the benefit of other testi- 
mony upon the Inquiry would be led to believe that 
the management of Kim's case be Mrs. Harvey and the 
Society was less woeful than it was. 
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Mus. (Harveysidid tno beeoifiene any sexplanatrvon 
For: herwchotce: of-wWune: 4l 977 1975 cas sthermatemtosbe 
placed in the margin opposite the first paragraph she 
dictated. 


Aladwofe thes recor dams iormeced ung* bh was 
opposite the date of June 17, 1975 and related to 
events which occurred on that date or were brought to 
the gattentuoneo tthe Society son aJunerwiiee 1975. 


OnarveadingsthatvEarst sparagnaph without any 
Obner*a ntormationmaboivtibteh eximattem onerimught 
reasonably suppose that on June 19, 1975 in some way 
separate from the matters recorded under date of June 
itis loys 7oMuess Hanve yahadydonegor Wearned what ers 
recorded in that paragraph. That supposition would 
be incorrect in several areas. 


Firstly, nothing about the case occurred or 
was learned by the Society on June 19, 1975. 


Secondly, the concern about Jennifer Popen 
taking Kim to Jamaica had been expressed by Mrs. Saul 
POoseMnus  eHanvey sOnsdune elses ho < 


Thirdly, there was no "misunderstanding 
about the opening of the case at that time." Every- 
one involved in the case had the same understanding 
of the case. That understanding was that Mrs. Harvey 
On receiving Mrs. Saul's report and her notes and 
those of Mrs. Dick had assumed personal responsibili- 
ty for performance of administrative procedures in 
connection with the case, had relieved Mrs. Dick and 
Muse Saukioitany- furthervonnongoung: responsi bilrey 
and had decided to assign the case to a long-term 
worker spossibly dreCartersivAl lp ofsthat ocecurredion 
uneasily 7S enor etumes Sree 9 7:5: 


Fourthly, the closing phrase "at that time" 
could lead one to believe that on June 19, 1975 the 
"misunderstanding" had been resolved. BEewih adi anos 
The case was in exactly the same position as when 
Mes. Saul reported tto Mrse Harvey ioneduncr),, 175s 


Thess ncaxdemec ee fof hom bsiomiomisi +: E nom hand 


Lbnaccuracetes: in thesirecord continue tim theasecond 
paragraph Mrs. Harve dictated. 
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ithave abnveady iexpressed my finding that 
the paragraph was dictated in September 1975 rather 
EN OnmO Menudo te 2 op Mie or, 


I do not know if there is any significance 
in the fact that the marginal notation beside this 
Secondgparagraph doesenot contdan Mrs. (Harvey's 
initials. There is no real consistency in the style 
Ore GiemrecOras orf the Soci eave Ibu, omens. i1 tt eno 
usualy, "the anitials ofthe personmdamactatingrthe 
item for a separate day are set out under the date. 


The second paragraph could lead a reader 
who had no other information about the case into 
several possible errors. 


Girstily 7 the expression. Re Ce@.had’ cralked 
with Detective Gander", especially when read in 
conjunction with the last sentence "no report was 
received" would andwcaterthateithat- Stalk xeoceurred 
broom toeAtiqusts 207019] hswandetong= enough petore 
August 29, 1975 to merit the critical comment that by 
August 29, 1975 no report had been received. Mrs. 
Harvey herself testified that Mr. Carter spoke with 
Police Constable Gander on August 29, 1975 after she 
had spoken to Mr. Carter. 


Secondly, the first sentence would indicate 
Ehnatethne talk" (was) confined®@to tadivscussron vabouteva 
None wvisi the watt eodoesr note indicates thateMes. @-Harvey 
had spoken to Mr. Carter as she said she had and told 
him to learn for her “immediately the state of the 
case insofar as the police were concerned." 


Thirdly “there -1se mopmindinc abvony wire teen 
Une chene tie=oOCLety= had alt ed" LOmdovany titidr, 


On the testimony, and indeed even on the 
basis of common sense, I am satisfied that. the 
Society maintained recordings such as were Kept in 
both the Family Services Department and Children's 
Services Department files so that any worker later or 
otherwise involved in the management of the case 
might have a quite complete and accurate resume of 
what had occurred earlier or in connection with some 
other facet of the case and of what those involved 
earlier or otherwise had thought about the case. 
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The paragraphs dictated by Mrs. Harvey 
would not serve that purpose. 


By reason of the administrative organi- 
Zatrvon. of “ther So catety +) (tiem ami Dy IServvces 
Department, as represented by Mrs. Harvey, as Super- 
visor, and by Mr. Carter, as social worker, retained 
prime responsibility for the management of Kim's case 
after Kim came into the care of the Children's Aid 
Society Jon Augustes ly loys. 


The Children's Services Department had 
responsibility for Kim's day-to-day care, including 
her placement in a foster home, but the Family 
Services Department had responsibility for the 
overall) -administratronso£f. the case. That: ancluded 
the provision of. anywservices +o Kim*siparents and 
the preparation and presentation of the Society's 
application: tot the sProvincrabscourt: (fami lyaprvisien) 
of the County of Lambton, which shall be hereafter in 
thasatChapterscadtledhthesl! Count" pehorwan) cmd ex 
declaring Kim to be a child in need of protection and 
placing her in the care of the Society. 


I am satisfied that promptly on September 
2, 1975 the. first regqudarsopernationalgdaywtrore ithe 
Chuldrenm! svAtd iSoclety waiter: Kimicametwnto litswicare 
OnsAbguS teal wl Ss ilins se Harvey metiwathh MrisceniDiick 
and received a complete report upon the events of 
August: 3158-1 9759 andaither intormatmon IMrs. Fick sirad 
received. I am satisfied that Mrs. Harvey then did 
whatever was necessary to ensure that a file was 
opened and that Mr. Carter was aware that he had been 
asSigned responsibility for its management within the 
Family Services Department. 


Even in recording that assignment of duty 
the written records of the Society are not entirely 
accurate). Tteassrecorded: sampby4 August Bt 21975 


casevropenedmtorHek, «Carters 7 a Thatawomlds Boad wan 
uninformed reader to believe that Mr. Carter was 
assigned on August 31, 1975. He was not. 


I understand the supposed reason for such a 
recording. I am satisfied there was no evil motive 
in recording the assignment in that manner. But it 
Simply is carelessly and inaccurately stated. 
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ASMOUDeCEVaISOreOL thei Family? Services 
Department, Mrs. Harvey maintained contact with Mr. 
Carter and was aware generally of what he did in 
performance of his duties. She had the responsibi- 
lity to ensure that he properly and sufficiently 
performed those duties. 


There is no recording within the files of 
the, Soctety,.to indicate Mr. Carter's activities “and 
Opinions with reference to Kim's case apart from a 
GULcemilengrhyawcemiwtth- asnargimal notation *o€ 
"September 1/75 - February 29/76" which Mr. Carter 
testified he dictated after Mrs. Harvey relieved him 
of responsibility for the case on February 23, 1976. 


Thus £Ors aseper1od (Of yaboute six montns, from 
sepuember 12,.,19.7,5' tintil Hebruary 23,1976, Mr.eiCarter 
purported to perform his duties, but there was no 
written record of what he did, what he saw, what he 
heardmor whatsne othought. eTrerel was ono record Ssthat 
he was Encountering any difficulty, that the case was 
in any way unusual or presented any special problem 
or that he had formed any opinion with reference to 
the case or its management and conclusion. 


Bearing in mind the purpose of maintenance 
of written records and on the testimony upon the 
inquiry, Plam-satirstied “thatwievis notesatysfactory 
for a case which was as serious as Kim's and which 
presented so many problems and difficulties as were 
mentioned upon the Inquiry to be devoid of written 
BECOGd Tory that “period, or 4 tame 


Mrs. Harvey's: position required her to 
ensure that proper records of Kim's case were 
Maintained. Such records would include Mr. Carter's 
notes.i0 she fai Peds tortuPieliethat} duty. 


I have mentioned Mrs. Harvey's failure in 
June 1975 to comply with the requirements of section 
14 of Regulation 86, Revised Regulations of Ontario, 
IS 7G 2 tn the icircums'tances~ that exivsted in June, 
1975 that default was entirely hers. From August 3l, 
1975 there was a similar default for which Mr. Carter 
bore Whit ral - respons 1b 141 a4ey Dut borewhiciy Mrs. 
Harvey was responsible for reason of her position as 
Mr. Carter's supervisor. 
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The receipt of the complaint on August 3l, 
1975 would appear to have been recorded in compliance 
with iSectionril4d of “‘thatyRegqulatiron 867 Baceuran— 
scroiptiwon: of Mrs. Dick's tnotesi report thesevents yet 
the hospital on that day constitute such a recording. 


The other requirements of Section 14 of 
that: *Regulation 86) werner notemet.meMn. Canter did not, 
within twenty-one days of August 31, 1975, record any 
information as this investigation of the complaint. 
Nor did he record in that time a report determining 
that Kim was not in need of protection. Mrs. Harvey, 
as Mr. Carter's supervisor, should have ensured that 
those recordings were made. 


hires (S50 eavetty tih ad -de:tie ri medyreanrly een 
September, 1975 sf enoty.on. August Us , Sl oiomawnen 
Annals Popen and Jennifer Popen signed the form of 
non-ward agreement, that Kim was a child in need of 
protection. The validity of that determinatron was 
confirmed by order of Judge Nighswander on February 
2 ee LORLO:« 


Havaln gt smad esnit hratrade he rani mast cen eg 
September, 1975, the Society was obliged to prepare 
and record a tentative plan for Kim's welfare and the 
steps taken to implement that plan. That recording 
should have been made within twenty-one days of 
August B1, L975, Lt. wasanot: 


Thia ite ti0.0 «Wass lun lta Ly «Migs Cosme & cuales 
responsibility, but Mrs. Harvey, as his supervisor, 
should have ensured that the appropriate plan was 
formulated and recorded. 


Upon xalilsof thestestimony the fardtusce fin 
thils area.is nothoneimereltyyotow ack lot. mecordaina: 
There Was no evidence Chats trom AUGUSE (372 los oenlo 
Repruary: 25,21 9976 Mr. Carteumorifanvonetelse: inthe 
Society formulated any plan for Kim's welfare. 


THe sOnLy andi cation som anyeaDhan for Kimnis 
welfare was Mrs. Harvey's testimony to the effect 
that she had decided that Kim would be returned to 
her parents. Such a basic and unadorned decision 
qdoes .not -constitutesaegLan, | bute evens that. Usa nor 
recorded in the files of the Society. 
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Wihen@M «eCance re finally didsarecords some 
information after being relieved of the case late in 
February, !97/767-Newrotevor="worker/cebPrent' case 
relatvonshups, icaseyqoals, etc asbeing Wakegally 
restricted’ by Mer Higgins. “That acknowledges ‘that 
no plan for Kim's welfare was formulated. 


In the failure to prepare and record a plan 
LOrekinus welpareyoMrne Cartes; wandethus Mess Harvey } 
wene wiwbreachror Section nl 5.fot Requiath on tsi6, 
Revised Regulations of Ontario, 1970, as well as in 
breach of Section 14 thereof. 


Section 14 of that Regulation required that 
a tentative plan be prepared and recorded. Section 
Mo eOLetnateRegu lation #required=@theesocrety, within 
Sixty days of Kim's admission to its care, to prepare 
a Cee ierorr dr "ae *piltane =D Or ner = Gane. treatinent -and 
DErOgress. 4 Fihus® by Oc CODerAS Ure wes = thersocre ty, 
represented by Mr. Carter and by Mrs. Harvey as his 
Supervisor, were obliged to have prepared and 
recorded” that. plan.” YThat was*noe done: 


Section? 15 0f PthattRequlat won reguvred 
every such plan to be reviewed and, if necessary, 
amended every three months thereafter. That should 
Haveroccurcced=by January —30; #197049 neve was sor pian 
to be reviewed in January 1976; so there was no 
review. 


That*.<Cai-lure: byweMr ee "Canter, Panda thusmby 
Mrs. Harvey, to ensure the preparation, recording and 
review of tentative and definite plans at best 
Supports the opinion expressed by the members of the 
Farina Committee that the staff of the Society were 
not knowledgeable about The Child Welfare Act. 


Mrs;StHanvey eitherewas not aware of. the 
PrOvVisTons MOEMSections*14v¥and™ ly ometivraee Regulation 
867 Of she chose not’ to* enforce or comply with “them. 


Mrs, HHanvey was*aware "thameire Canver was 
preparing the application -tosbempresented to -the 
Courtyby@the -Socrety under The, ‘Ghitdewelfare Act. “it 
sought an’ Order deciaring “Kim? to berwasechvid “an? need 
OF DLOCEETTON “and plaGing ner sn rune carerot the 
Society. 
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Mrs. Harvey's duties included representa- 
tion of the Society in the Court. She was to present 
the application prepared by Mr. Carter. 


I am satisfied that the application was 
prepared in sufficient time to enable its initial 
presentation. in. COUure. On -Seplenberm c. 17) 5. ero. 
Harvey testified that the hearing of the application 
was adjourned to October 29, 9 /5sbecause: 


"A. Well, on September the 8th, we wouldn't 
have had enowugh= time, vor get “al ie sche 
material together, all the witnesses sub- 
poenaed, all the work that has to go in in 
therpreparation: of a, case). ..butswerhad-sto 
get.that,-casen4in.court.. 


Mrs. Harvey did not elaborate upon her 
Statement that "we had to get that case in court." 
Doctor Turner testified that speedy application to 
Court is desirable even where a child is in the care 
of a children's aid society pursuant to the agreement 
of the child's parents. He testified long after Mrs. 
Harvey. In her testimony Mrs. Harvey did not give 
anyeceason' tO SUPDOREwheCrLastatement; She made no 
MentLon.<offvanyaeprinciple, ofvpractiLec, OratneorywaGL 
social work which would require the Society "to get 
thaticase sls. COUR... 


While Mrs. Harvey achieved her stated goal 
of getting the "case in court" quickly, it was really 
a useless gesture. The Society's application was 
nit tea lelbvye tpres ented, lin. -CourT tebe tio ne.” ucce 
Nighswander on September 8, 1975. That was a 
formality. For a variety of reasons, the application 
was not substantially presented until February 25, 
1951.0. 


The-delay. of; virtually «six .months yanese, iin 
large «pant. because of the-faalureyor eMnwa Carter and 
OF Mrs; Harvey,.ni0 nem dual positon asiMr, -Carte ree 
Supervisor, and as the Society's representative in 
Court, to ensure that all necessary witnesses were 
present to testify. 


The merely formal or token presentation of 
the Society's application to Court on September 8, 
1975 does not meet the real substance of Dr. Turner's 
view that a speedy application to Court is desirable. 
He meant a speedy application and then a speedy 
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resolution of any points at issue so that all parties 
would know their respective position. 


Mrs. Harvey testified that she was aware 
that, because Jennifer Popen and Annals Popen had 
Signed a non-ward agreement placing Kim in the care 
ofr thet society fomconesmonth. from August 3%, .197'5; 
the provisions of The Child Welfare Act requiring the 
Dresentaclon- OL SUuch™an aop. Loeawron wor COUT Giwet tial 
five days of Kim's detention ina place of safety 
would not be applicable. She testified: 


"I didn't want any slip-ups and I went as 
Lastracseuecou ld. 


SRessalaywhnerr lrstrprivornityo was tol gery Kim re the 
care of the Society and then to keep her there. 


Those priorities were laudable. So too was 
the desire to proceed as quickly as possible. 


Mrs. Harvey testified that she appreciated 
that investigation of the circumstances of the case 
anaewhat Shes chosesto cal hoetgroundwork SwereSas 
important as getting the case to court. I understood 
her expression "groundwork" to mean the provision of 
baSic and initial service by the Society to Kim and 
her family. 


LOeanVeevemtra OlGoeD remo Giine , al 9 otek 
BOvate andamMriuscCanptersiad wis eduilihst Homo ryasudge 
Nighswander that the Society would require a month to 
prepare for the hearing and that three doctors would 
be involved. 


Mrs’. “Har vVeyorela cdvnponemMys.” Cartier 2i6 
prepare the application, but she retained responsi- 
bilitweator -oresentiungwitein- Courts 


Mrs. Harvey's testimony was that in June 
1975, she had intended to assign the case to Mr. 
Canter andere mistructi hime tou provade casework s"on 
an iuntensive/ basis. .fwilteissreasonablesto? amfiernithat 
in September, 1975 her intention would be that Mr. 
Carter provide case work on a basis at least as 
"intensive" as she had intended in June, 1975. 


NOPeG teri Giese Socrety OL anvoors rts 
personnel should be expressed with reference to the 
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adjournment ofthe matter -onitsep temoer ae, ioe 
Neither the Society (ner Mr-~vihigginstow belvaisneoe 
Jennifer Popen and Annals Popen had had time to 
prepare for the hearing. Both parties wanted an 
adjournment. Mr. Lovatt suggested a month's adjourn- 
ment. The earliest time at which Judge Nighswander 
could hear -thes appl teat noni was s0etober 297 297 Sse ihe 
Society then was seeking an order committing Kim to 
itsPcare Lor Six months: 


From “the outset: in September ~el 9775), Moe 
Carter and members of the Sarnia Police Force had 
difficulties interviewing Annals Popen and Jennifer 
Popen. One of Mr. Carter's responsibilities as a 
worker in the Family Services Department was to 
obtain information to enable him to prepare social 
histories of them and to furnish copies thereof to 
the Children's Services Department. 


Mree Carterytestift red Sthatrarnssep tember? 
1975, he understood that a member of the Sarnia 
Police Force intended to charge Annals Popen and 
Jennifer Popen with an offence under the Criminal 
Code. He later learned the charge related to an 
offence under The Child Welfare Act. 


He testified that  fromeSeptember 13, L975 
until February =2h, 1976 he did not ‘carryfoutscace 
work as he might normally have done. He was hampered 
because of the two separate proceedings, the 
society’ Seapplicatitons and ‘they prosecution or Annals 
Popen and Jennifer Popen under section 40 of The 
Child Welfare Act. He felt each was awaiting deter- 
mination of the other: “He substantiallysconfined 
himself to being present when Kim was visited by her 
parents; atthe» Society “s: offices: 


Mr. Carter did speak with Annals Popen and 
Jennifer Popen, but only to the extent "permitted" by 
Ener ssOlwcitorawMeatdiigqgqins.= MeveGarter Lebe that 
was satisfactory while awaiting the outcome of their 
Eula waponsithe sehnarqeu unde mh aGireud wWelparc enc. 
He did visit the Popen home on two occasions, once in 
January andr oncesin thebraary, Loo, shortly iprior to 
dates set for hearing so that he could assess the 
conditions in the home. Each visit was with Mr. 
Higgins’ texpress permission and, on the latter 
occasion; Mn. “Hegginsesgqave permissiom wrth the 
ins tructionsto eMr.tCarteretthat ne notu{quizirthems" 
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iGe Gaurer Belt i hetiwa's “legally mestricoted" > and 
Una pevey recone hLOwmronutisne Moranormalicase work 
practices. He felt that Jennifer Popen was “hostile 
to answer questions." From September 24, 1975, she 
would now talk with him. se Shevsaid ®that= was one Mr. 
Higgins' advice. 


Mrs. Harvey, responsible for supervision of 
Mr. Carter's performance of his duties and responsi- 
bile fon (presentationvorvthessociety application in 
Court, knew-of ‘the limpeation upon the scope of “His 
work which Mr. Carter accepted. 


She should have been apprising herself of 
Phese tat eaoLtg@oreparatione form ibe WCOuLrde thea rang 
After September 8, 1975, the hearing was scheduled to 
pesheardMonsOcvoObere29 A l9y 5, tnenuanuary G97] 97.6 
endetiens Februaby 23 a9 6 feo Inethateredanca tshes must 
sunely have asked’ Mr.» Carter as’ to:the progress of 
what he described as "routine or normal case work 
Deactices: #4" Lt she did enrot tsiver Should thawe aor 
without “thateinioumation shescoumild hardly £éeel that 
she was adequately prepared and able to present the 
application properly. 


Her own testimony was that she had followed 
Eine cac eae tf aitrhky well “whee? Mr. aCantver was 
responsible for it. An indication by what she meant 
bye Gar lye webbtstis icontwaa med? uwnwthe 260 lowing 
extract from her testimony upon the Inquiry: 


“Oe Werer you mademaware by MrsoCarter o£ 
the problems that he had run with regard to 
seeing these parents? 

Riiea ves. 

Q. Before the wardship hearing. 

AR” Vloesomerextenc, “yes. 

On STO Wheteeextent: 

A. Oh, my door was always open unless I 
had an interview going on or something. 
People would come by and sit down for a few 
minutes and discuss things or stand in the 


door and say 'this is driving me nuts, what 
am I going to do?' and maybe we'd sit down 
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and?) talk saboutiart. Now, I don't know how 
much detail Mr. Carter and I went into; he 
was always on the run. He was so busy that 
lL, Wouldcexpect that. ouUumhdiscussron70f at 
was pretty limited. 


O. Ab Aanvurate Cana jeutak Celt abe © OU 
didn't discuss the problems that you were 
having in approaching the parents —- that 
Mr. Carter was having in approaching the 
parents, cwxth Mr; »Lovatt? 


Pel (wy MLA (a Vo ly 4S i os ga ay ec yey- 


On) 1 Did 2,00, wondero how Lehateprobtemnsmighes 
be resolved? 


Asapvesseicsurelyadsgd. 
OteuAnd. what: conchusiom dida you sreach? 


Avsi®p?Phat rhasircaddy Mrisshugginstiwas. samy ery 
reasonable man and that we could reach him 
and get him to agree to let us work with 
BHO sean ay. 


MoS... Harve yrds nOtigive MMi Se an berms any 
a0dVLELCCROr POSPriuCtLOnernehs sofellortsmtoncarmrygour 
"routine or normal case work practices" or to over- 
come Mr. Higguns! “instruct tons? )requrringeMre.sCarter 
to have no contact with Annals Popen and Jennifer 
Popen. Those "instructions" were withdrawn only when 
1t suited Mr. Higgins’ purposes and to complete the 
arrangement he had suggested to Mr. Lang. 


Mrs. Harvey was fudging her response. I am 
unable to determine the extent of her discussions 
with Mr. Carter. I infer that there was no adequate 
conference within the Society in preparation for the 
hearing at any time. 1 Lata Prepared sto accept that 
there may have been some fleeting comment as Mr. 
Carter was "on the run,“ -but,there was. no,properly 
Organized and structured meeting to discuss what 
witnesses might be called, what their testimony might 
bDen,or howsntar that itestinony~mMightege towards 
Satisfying Judge Nighswander that the Society's 
application should be granted. 
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Ateortcucri, Seeam satisitedathat Mrsevi Harvey 
GaVyeawicr.meue a reer ino advice wer tps t rhctLron: an that 
Bedands: pavamimelmiorcediminathat conclusion by Mr. 
Carter's testimony that on February 25, 1976 he was 
SULprIsedh to heareMriscoularvery weqwest Judge 
Nighswander to grant only two months' wardship. The 
pre-hearing discussions between Mrs. Harvey and Mr. 
Carter were so scant that Mr. Carter was not aware of 
the basic submission Mrs. Harvey proposed to make. 


Having read the transcript of the proceed- 
UNGS wyecCOourt ony Octoberty 9 alo 75st voram? satisfied 
that the Society, as represented by Mrs. Harvey and 
Mrs Carter, wass willing § tomproceed. Witnesses were 
present. I infer therefore that both Mrs. Harvey and 
Mr. Carter felt the evidence then available would be 
sufficient to persuade Judge Nighswander to grant the 
Copp iucatLOncoeriiey 7d 1deinoteevigorousilyisoppose ME, 
Higgin's request for a further adjournment. 


Thigsi ‘on? October Zon alo7s , Et note consi der— 
ably earlier, Mrs. Harvey knew or should have known 
of the limited investigation and other work that Mr. 
Carter had done. 


The same comment applies even more force- 
Pulley 4oors thenpappearancer: saniCou rition Wanwany 19%) 
197 6s 


There was no evidence to suggest that Mrs. 
Harvey instructed Mr. Carter that he was or might 
have been in error or that he was or might have been 
failing to perform hisiidutites an the various ways 
which became apparent as he testified upon the 
ERC Ua. 


Mr. Carter gave unquestioning acceptance of 
bhe-rwestrictaonssermposedy bye MgesHiggi nemu pon IMns 
Carter's contact and discussion with Annals Popen and 
Jennifer Popensparticudardy strom Sepremberie24 71975 
and again AnsJanuany, 107 6. 


Mr. Carter's attitude was such that when he 
was .askedmthe: tod bowingéiq We stereo mem tcros ce 
examination upon the Inquiry he gave the following 
answers: 


Ose Lent a to tad pretomcharactmer izc neomt 
Does ltiikenyas, thiisssethatilastsoomilas? you 
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learned that a lawyer who is known to be 
rather: vigorous in their (sic) }representa— 
tioncof hits! icivliente) jwas trnv obv.cd marr aie 
case) youvautonat ucal by vedoptedsehts 
courteous position that you've described of 
not creating a further disturbance with the 
Vawiiil omen dsmktterhatabout saute? 


A. Correct. 


On CLE sweltweret tomgovbackeitorftyour senti— 
ments an tthe. fallmofyi97S, atine-sume *etirey 
woulids bévthaty rinyow were. tTomspeclrricalily 
troy ato wntervirewsthie: Popemnsr abotltesw hart 
exactly had happened you'd get into quite a 
furor withthe law firm? That wouldvhave 
been your sentiments at that time, wouldn't 
It 2 


Ae YESS 
Q. Yes, due to past experience? 
As eOuite. 


0; aYes. 2eAndityour remnot sane investigating 
law officer yourself whose mission is to 
establish guilt or innocence of persons of 
Criminalweharges. “So,mwould"itebestarnarto 
Siavretha tosyOuGiwou dy tcc etivatw iw aseiaive 
responsibility of the police in any event 
to interview the alleged suspects and get 
confessions from them? 


AS LE -took. that. to. be ther role... 


LEAT Senos cleanweEromeirr’ Carre wlscevrdence 
that he knew the legal niceties of the situation. de 
mMay~veny tweldmhave® known) that) Mn. hrgginstcould=net 
prevent him from asking questions, but in any event 
he chose not to ask any questions of Annals Popen and 
Jennifer Popen. He said that was because he was 
trying to establish a "rapport" with them. 


Mrs. Harvey in her testimony acknowledged 
shesmadeqno Veffort ito vovercomen the tdig Evcwtey ein. 
Carter jiencountereds inatrying to interview Annals 
Popen and Jennifer Popen even though she felt that 
the Society "really needed to work with this family." 
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In her testimony when asked if she had any complaint 
CONneGeuni ne, Mr.mcarter"s: wonksion ekimiis; case, she 
replied: 


"A. I wished he could have seen the Popens 
MOren i requenthys 

Noy Goal ieyied) comp banniteebu teshicw is ht stinat 
there had been more contact." 


Mics. Ga Geese Ce nO. 6. OlvOw sO, tier no 
normal case work practices nor did Mrs. Harvey. 


Misi Harvey Bineshemerestamonys upon thie 
ENGUMGYeeowhen asked why,7oOnesrebmuaby (2o7,..cb976 seshe 
had tormallyrsought. an order=placing,Kimjanethe care 
Oise then societystor  onmly two!l months sratherm thanesix 
months as previously mentioned engaged in the 
following exchange with counsel: 


“OnWwsD 1 dew Ouse ef. cede sist) (would ibemecias wer ato 
convince Judge Nighswander you should get 
two months, rather thanisixsmonehs;, iisethat 
a summary of your reasons for agreeing to a 
two month wardship? 


MieNO- a tathoughntsthateittyathateperhapseMnrs 
Higgins cand Mr-»Harvey wouldn't.:fiught sso 
hard fom, toggivestusmtwoamontiiss asiethey 
WOlUl'ds horas Uxtand flaawan ved sit oniqesbattisat 
wardship. 


Q. Were they fighting hard? 


A. Yes. 


On NOW; ut. Nadn tabeenvany fight Up e toe 
HhesHitamer, eivtehadysustwbecnisarts.eries:40£ 
adjournments... 


A. Well -lnaéhor ionem thing, wiyiOluphiavicsuinad 
best ionvart Com, Mire JGarterea ha taae. Wids 
experiencing difficulty in interviewing the 
Popens. We were not able to get in there 
and do the work that we were supposed to be 
doing. 


Q. Investigation of the Popen house? 
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A. Yes, and working with the parents and 
finding out more about them, which is what 
one does." 


Mr. Carter believed, perhaps until February 
9, 1976, that the charge against Annals Popen and 
Jennifer Popen was under the Criminal Code, not The 


oem es er ee 


Child Welfare” Act.! “eThisoen eseolpsd hotmnave been 


EOLCGe: 


He had) nosintormation as ‘to thea resiual tsior 
any inves Gigation *conductveds bye the (Sammiras POduce 
Force. He had no information as to any interview or 
Communication 2byruheqsSarnivawPobveé BOmecere se Any 
information which the police investigation might have 
obtained should have been known to the Society. It 
might have been supportive of the Society's appli- 
cation and of assistance generally in the management 
of Kim's case. Mr. Carter had not even asked any 
police officer to advise him of the results of the 
police investigation. 


He was not putting into the file an ongoing 
record of occurrences and information relevant to the 
case. Mrs. Harvey was aware that this was his usual 
procedure. She mentioned that as one of the reasons 
shetwast notistcone@erned: by ltherckack tomirecording 
immediately after June 17, 1975. 


He ‘did not. secure the’ attendance of all 
necessary witnesses for the hearing of the Society's 
applicationwonevanuary 30; WoyG. “That resulted  jinean 
adjournment and delay which would not otherwise have 
been necessary. 


Mrs. Harvey knew or should have known of 
all of these deficiencies in Mr. Carter's performance 
ofy hisrduecies jiawherdid nothing, tomcorre cote neor 


everything ‘that. could and did flow from them. 


Mrs. Harvey did not adequately perform her 
duties as Supervisor from September 2, 1975 until 
February *26,-19767" Shetdid now mstructMr,. Carter 
as to the proper performance of his duties and she 
did not ensure that he followed her instructions. 


As a result of those failures of perform- 
ance ° byoiMr . Carte reco ratwh wich MMs (nia rweyvyas 
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Supervisor is responsible, and as a result of her own 
Leda yen shermenoleaas Supervisor, including 
Presentation» ofetherapplicatironstorn court, “there, was 
unnecessary delay in the Court and the presentation 
of the application was not complete. 


Much was made from time to time during the 
Inquiry that Mrs. Harvey and other employees of the 
Society did not have ready access to the advice of a 
solicitor. It was suggested that their task was thus 
more difficult and they were at a disadvantage if 
counsel were retained to oppose them. 


The absence of such convenience of legal 
advil ceawasgnotetrulyea fLacteor*amn Kim's) icase< On 
Tan awa , helio 7 6g eehicn Boardy ofa Dis ectorsivods tthe 
Society acceded to a request from Mr. Lovatt and Mrs. 
Harvey which they said was based on the incidence of 
child abuse, that funds be made available to enable a 
sSolucitorPto~besretainedsjamreany .proceeding: if Mr. 
Lovatt felt it necessary or advisable. 


Mrs.r Harvey stesitidwede thats nom timnemto 
Em imesrsih.e wha déssipokie neeto IM aprio Vet tiwabout the 
des weabillitivs of «cetbainingpassolbirentonsrngvarilous 
matters. She said she had understood from him that 
ChesMinsrstuy. Of4CommunityaandySocrval Services-had), not 
approved an item for legal services contained in the 
1975 budget submitted by the Society. She said she 
would have appreciated the assistance of a solicitor 
upon Kim's case, but she could not remember if she 
expressed that specific desire to Mr. Lovatt. She 
SaAtld utewasmasditiicibtwcase,hbuttiel Nneiaasense cot 
hopelessness in getting legal assistance she per- 
severed alone. 


At another point she repeated her uncer- 
taintvecas (to; havangyspokenmcos MmaeslLowmeatt »romiseeck 
permission to retain a solicitor, but the emphasis 
was changed somewhat to show that she thought she had 
spoken to him, but had told him she could manage. 


Shenwca aknow-.Led gediathateeon wats east iy.ewe 
earlier occasions the Society had retained solicitors 
in. connect Lonwwatheacdat faculty cases. 


I am satisfied that the Society would have 


retained a solicitor to assist Mrs. Harvey with Kim's 
case. if she had asked for: such. assistance . Phat 
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would have been so in 1975. It would have been so in 
1976 after the action of the Board of Directors of 
the Sooctety on January6!,7 P9r.6Gige0 SpLrovi dessfundseror 
legal services if required by Mr. Lovatt. 


Mrs. “Harvey? ds dinmogeash = Mr. bOvaur te 
retain *2 Solicitor’? tor assist” herewith Kimms ecase- 


Mrs. \Harvey ’toohkhesomeesathwvs bactiLon e171 
Saying that, although it was a serious and difficult 
caseswrth Vroadbbiocks #.ithrowne ups by~Mr. 2Higguns, 
"The only comment I have to make is that I did win." 


She meant by that comment to imply that she 
successfully presented the Society's application. 
Her smug’ satisfaction 1s not’ merited, whem fone 
examines the history and facts of the case as shown 
uponViune’ inquiry. 


If the mere granting of the application by 
Judge Nighswander constituted winning, then Mrs. 
Harvey and the Society did win. 


But the winning came months later than it 
should have. The testimony of the skilled and 
experienced social workers who testified upon the 
Inquiry was that expeditious completion of proceed- 
ings such as were taken by the Society 1S important. 
The child whose life is to be affected by the result 
is entitled to that. Here by reason of Mrs. Harvey's 
failure to ensure that Mr. Carter properly performed 
his dutpves" the comp Fetron of “the -mMatleer= was 
unnecessarily delayed by more than five weeks from 
January 199 Toe reoniary® Zoe ™ Lovie. 


Mrs. Harvey shares some responsibility for 
thesear lrer- delay trrom-Octobper 29491907570 Wwanviary 
LOOP elo76. - -Lhatucame? avouceateMr ye Higgins @requestcs 
He based his request on the charge laid by the Sarnia 
Police Force under The Child Welfare Act which, by 
error was atVthattine On thes trust of cases-'tor 
trial in the’ Provineval COuULU CCE iminal DLs On) cr 


the’ County of Lambton rather’ tian tne Court. 


Mrs. Harvey did not oppose his request. 
She =i d' roti draw to tre at cemtromror ou ode 
Nighswander or Mr. Higgins that such a charge could 
be*peard "only py a prOvinctal ywwoge-orectia ri 
provincial court (family division). Had Mrs. Harvey 
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mentioned that provision in The Child Welfare Act it 
may not have been necessary for Judge Nighswander to 
adjourn the matter for such a lengthy time to await 
BiemOuUrCOMey OL Ww ther trial) AneProyvinetatl: courte Chimie 
nal-Division)»which, fromuMr.>Higgins’ submissionssin 
SUPPOLESOL isk nequesitriho reanhadijomurnmenit paced 
reasonably be expected to be completed in December. 


Perhaps Mrs. Harvey was not aware of that 
provision of The Child Welfare Act, but she should 
have been. A qualified social worker, particularly 
one in a supervisory position, should be aware, at 
least in a general sense, of the provisions of The 
GhiildwWelsthanemActrime lia thingy tol itbhercoustenbpn swhilch 
various matters are to be heard. That is all the 
more so in Mrs. Harvey's case for she was responsible 
Eom frepresentatLonaot sthey SocHietiysr in. Comr tasupen 
various matters under that statute. 


The same sort of comment applies to Mrs. 
Harvey's failure to mention the provisions of section 
40 (3) of The Child Welfare Act empowering the judge 
conducting savtriralimof aricharge  aliteg ung anveofirence 
underivsecbhions40(. b)morusections 402 asunder thatAct 
BOs hiodd “atthecamamnogqicands proceedieasmits thieiachachd 
involved in the charge had been brought before the 
Court as a child apparently in need of protection. 


My ICEht lich smo feMesceHanvey, var this area 
may appear to be harsh. Others were initially un- 
aware of the particular statutory provision as to the 
jumEsducttoniots the iCoune, Pebute Migs. Whanveyaiw asprene 
society "s:frepresentative™ lnecourtumatters. “It was 
she who, at about that same time in the fall of 1975, 
told Mrs. Farina that the Society could gain nothing 
from attending a seminar for court workers sponsored 
by the (On tar loyal soci a tioned & li Cheislidin emais pAiicd 
Societies. 


I am aware that even before Mr. Higgins 
mentioned thatethestural in’ Provincial Court &(Crima=— 
nal Division) might be held in December 1975, Judge 
Nighswander had mentioned January 19, 1976 as an open 
dat eftors him in»Prvovincials Counts ihamiky epiv rsinon):- 
At the same time he said "It's a terribly long time." 
So I am inclined to believe that had he been reminded 
of the statutory provisions he might have been able 
to arrange an earlier date for a trial and hearing of 
the two matters, separately or as one matter. 
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While Mrs. Harvey was prepared to persevere 
without any advice or assistance from a solicitor, it 
is reasonable to suppose that a solicitor preparing 
for a trial or hearing would have been aware of the 
statutory provisions and would have brought them to 
Judge Nighswander's attention. 


Kim's interests were not well served by the 
Society and iMre tt Harvey im the® prepardat ron’ and 
presentation of the Society's application. 


The evidence presented by Mrs. Harvey upon 
the hearing was incomplete. In (brvenh Gest titony 
Police Constable Wyville said that he had seen Kim in 
hospital on August 31, 1975 and had noticed she had 
bruises on her arms, ankle and cheek and a cut lip. 
He had “then turned the’ mattercover® toeMmMrs a pick, 
Only in cCross-examinat onisandNin= e's po nse! te0 
questions by Judge Nighswander did Police Constable 
Wyville mention that Jennifer Popen had given 
different stories as to how the injuries were 
caused. 


On consent, the statement of facts read in 
upon Annals Popen's plea to the charge under section 
40 of The» Child welfarevActeon February 2371976; owds 
accepted as part of the evidence. 


Two photographs of Kim in hospital taken by 
a polaceso£frcer ony Augusto3sl ,.9o7S were=i1nteoduced 
to illustrate her injuries. 


The? Director oft Med beak eRe corde "oresene 
hospital testified as to Kim's admissions to hospital 
from Marchi 22> to.cApr Ves polo easiorka Eragturcs of Sune 
left humerus; eas can soutpatient fon (Apr pele yr FEOr 
upper respiratory, infection," from April 28-tor May” 2; 
19975 for bronchtrolitis and fromy August. --co 
September 5, 1975 for “battered ‘child syndrome, 
multiple bruises, fractured humerus." 


Dr. Singh testified as to his examination 
oftKimeonsMarch 257-1 997507 Hersaiiethetexp banat Lon 
forcthe vin] Wry Sdid wovrCsatiefly Vian tha Suc heran 
injury could be caused in the way stated, that is, 
that the arm was broken while Jennifer Popen was 
changing Kim's clothes. He had requested a full 
investigation of the background of the parents. 
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Upon cross-examination Dr. Singh testified 
as to having seen Kim. on August, 31, 1975.° Jennifer 
Popen had told him that Kim fell from her crib while 
climbing out. That would be an unusual feat for a 
child of Kim's age. She could not have climbed out. 
The bruises on Kim's ankle were unusual “except if 
VOUNOGraD tight Ors squeeze 10.) eit the side of the 
crib was down she could have fallen out, but then he 
would have expected an injury to her head and there 
was none. 


In response to Judge Nighswander he said 
the injuries were "recent" and appeared to have 
occurred within three to five days prior to August 
3 pgp lO hy. 


Mrs. Hewitt testified as to Kim's ad- 
missions to hospital on March 22, April 28 and August 
31, 1975. She had been involved in Kim's case on all 
three occasions. She saw nothing extraordinary in 
the way Jennifer Popen handled Kim on the first two 
occasions. She had not seen Jennifer Popen handle 
Kim on the third admission and Kim was well nourish- 
Cd eHeE  Tniylirres: .omeAugust 43:14 "9 75@daad not appear 
to have been caused by falls. Jennifer Popen had 
Said Kim fell from the crib on August 30 and again on 
August 31, 1975. The bruising of the elbow appeared 
to be caused by the pressure of a hand, fingers and 
thumb. 


Mrs. Dick testified as to the non-ward 
agreement Signed by Annals Popen and Jennifer Popen 
OnMAUGUS sort, 2:1203/.5., She had been called to the 
hospital because Jennifer Popen had wanted to remove 
Kim from hospital against the advice and wishes of 
medical personnel. 


Mrs ue -Karby .tesitipt ved aiswtosthe Society's 
care of Kim following her release from hospital on 
September 5, 1975. She described Kim's actions and 
reacttons to,attention, skKimpresected Te,and had 
restlesceniditsc enon stile: first Vist tom Kim wich ner 
parents Mrs. Hewitt restrained Jennifer Popen from 
Grabbing, ov Not ding Kim bY her wingured elbow. 
Jennifer Popen and Annals Popen visited Kim 
regularly. The visits went well. Each visit was 
only one-half hour. 
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That was the extent of the testimony given 
by witnesses called by Mrs. Harvey. What I regard 
as some of the most helpful testimony was elicited in 
cross-examination or by questions put by Judge 
Nighswander. Mrs. Harvey did not present the case 
well. She was not prepared. 


No witness was called on behalf of Annals 
Popen and Jennifer Popen. Judge Nighswander of his 
own volition called Jennifer Popen. He obtained from 
her some responses as to her age, schooling, 
residence, religion and marriage and as to Kim and 
her injuries. He asked her how Kim's arm was broken 
egy juvcweten ts Are A hie lw fom Levwas herve 2vhav*she*gaver=tire 
confusing series of answers I have already mentioned. 
Those responses, with some intervening questions were 
asrecol Lows: 


nO. Yes. “SHow did “her arm *get “broken "on vthne 
22nd of March when the child was admitted? 


A. Well, that was an accident when she had 
the broken arm the first time. 


QO. How did that accident happen? 


A. Well, I had the crib down and I had her 
little sitter, and she was very sick. 


Oy, iL §do nWace wart sos lx ey O Usetup Lem 
thinking ‘now ‘of -the “first *times” The baby 
is only two months old the first time. 

A. Yeah, she fall that time. 

O. Where did she fall from? 


AY shad? hee out of "her Gertvb Enwier Lrtctweke 
Sitter, 


‘ She’ waS ‘in her sitter in the crib? 


Q 

ho Leal.» @Eetrac er Thea sane it. 

GO”. “And? shertekl out onto tie wioor? 
A 


z Yeah." 
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Judge Nighswander then generally described 
the testimony of other witnesses as to the nature and 
locartion-ot the, bouwses....Atvern tthate description 
questions by Judge Nighswander and answers by 


Jennifer Popen recorded in the transcript of those 
proceedings as follows: 
"Q. And the second time--the 3lst of August 
--how did those injuries take place?...Did 
you see those happen? 
A. No. 
Oj. 7 nHOW, did. yousediscoversthemeu es (s.1¢6) 


A. NPG Ese Me R= mne nan =) Pe Iiee ere ver <m igtz-mar eget” Geyel— 
hospital. 


Oz SO that ewol bod Moe gOnw et Nea Ui. Sel S EaO 
August? 


Ace “Yeah, and» wooks her sone tie. lot. 

Ogee Buiter show ldidayOuUrt rnde theme 

A. lL siaw, t4.emeOn-shemeand. when ws ah 
dressing her she cries, her arm, so I bring 


her 4st radioqh t. .. 


OeesDid,jivou..find sout, hows those: byuises sqot 
there? 


A. Yeah. 
Q. How did they get there? 


A. Well, some of them were, like, my 
husband) .was,.drinking,. and.<s. 


On. mwisythis whatebestoldsyoul 

A. Well, no. 

Om BOrSO1d.yOlsesee? 

A. Well, no, yes. 

Q. Did you see him doing something that 


caused the bruises? 
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A. Yes, some of them. 
Q. What was he doing? 


A. He was drinking and he was holding the 
baby, yeah, and he was holding her and hurt 
her. 


Q. Were you aware he was hurting her when 
he held her? 


A. No. 
OF “Didn¥ t) the* baby *makeany ws 


AG No. 


Q. How about the break in the arm the 3lst 
of August? 


A. Well, onthe 3:bst,.of Attgust..I was 
washing clothes and I pulled the crib up, 
but it wasn't locked, eyou knows. Thespart 
OF the crib didn’t stay ‘up very welel,*-so*# 
was going to tie it up, and she was stand- 
ing up like Wh sald story then. copa, Goehewstand 
up and my cousin was there. I didn't see 
when “sie “Ealle-butei- find vher, uUnderneatnr 
tie-crib. 


Of «Then what did-you do? 


A. That's when I watched her for a little 
while and took her to the hospital. 


Q. When was it that you saw your husband 
grabbing her? 


As WOn- tive: £30 srt. 
Q. The same day or the day before? 
A. No, the day before. 


QO. And how about the knees? How did those 
bruises happen? 
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A. I never seen them. 
Q. You don't know how it happened? 
A. No, not the bruises on the knees." 


Mrs. Harvey did not cross-examine Jennifer 
Popen nor did she make any submissions in support of 
the application. 


In view of the nature of Jennifer Popen's 
responses to questions put by Judge Nighswander, 
particularly in the light of Mrs. Harvey's own often 
expressed opinion or suspicion that Jennifer Popen, 
not Annals Popen, was responsible for Kim's injuries, 
itwEsisineredabilte thateMrst=Harveyidid notietesoss= 
examine Jennifer Popen. Jennifer Popen was trying to 
excuse herself from any responsibility for any injury 
to Kim and to place on Annals Popen responsibility 
for any injury which Jennifer Popen had not sought to 
explain away as having been caused by accident. 


Mrs. Harvey made no effort to apprise Judge 
Nighswander of the opinion or suspicion of herself 
and others as to Jennifer Popen's involvement with 
the injuries to Kim. 


Nor did she make any effort to inform Judge 
Nighswander of other relevant material which was 
available from the Society's files. Included therein 
was a ten page transcript of a conversation between 
Jennifer Popen and Dr. Singh with a nurse, Mrs. K. 
Mrtchelidyispresent rand participating: ic? relatedgito 
the injuries discovered on August 31, 1975 and showed 
Jennifer Popen to have said: 


“Enaidns + te ligyoutehastpar ty, asreiid Tae hae 
CUO theuicrivbh.eimeanwhleahic =LAnnats 
Popen's] temper broke and he picked up a 
shoe, I had the baby [Kim] in my hands, he 
couldn't even see what he was doing, he was 
soiedrunkcrand her ithrew thesshoesnsivd 
couldnt catchikhe shoe tandimtehitsathe baby 
and then he threw the other one and hit her 
aAgadims Ooo de wantestomte hi gmroumd wy sscthas 
part. Indidn? ti toldmyouw hut snecdidutal ioand 
hit her hand same hand she hit before." 
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It also contained some comment on Kim's 
LnjJULrY in March, “1975? Which. dlaenOesap pce mma > 
consistent with her replies to Judge Nighswander on 
FEDDUaUY #250970. 


Then too it contained her statement that on 
August 31, 1975 at the hospital she had not wanted to 
remove Kim from hospital, but "just want[ed] to scare 
them [the nurses]." In it she referred to her niece 
beating Kim's legs with a heavy comb and she spoke of 
relabivesi sini Sarniagsayunge: they thavepk uds and they 
beat them up all of the time." None of that was 
explored before Judge NighsSwander. 


Mims% wHa wivieiyadelidsy mot. .adiol ste arm dice 
Nighswander that X-rays taken in September, 1975 
revealed rib fractures which had occurred a month 
earlier. 


JennLier Popentsintestimonyl sitioods un= 
challenged. Dr. Singh's testimony upon examination 
in chief by Mrs. Harvey is recorded on less than one 
page Ot tran'sic £2 pti: His cross-examination and 
responses to Judge NighsSswander are recorded on about 
two pages and his re-examination by Mrs. Harvey is on 
about one-quarter of a page. Thevlanes: jin schese 
pages are single-spaced. 


Upone thewinguiryy, 1 Dr. isaingh Us@tesiiimonypas 
recorded on about fifty pages, double-spaced. His 
examination in chief is comprised of almost twenty- 
four pages. He was cross-examined by only one 
counsel. That comprised almost twenty-six pages. 
The examination-in-chief and the cross-examination 
were thorough, but were not in any way inflated or 
repetitive. 


Ea p pivearcicae. erin wt Wal aaiplear 1s ony 4ok 
examinations of witnesses based solely on the length 
is novoreally validsA Buteithe’ examinations upon the 
hearing were not short because they were well 
Organized and to the point and complete. They were 
not. The examinations upon the Inquiry were not 
unduly long. There were complete and directed well 
to the points of interest. 


In examination in chief upon the Inquiry, 


Dr. Singh gave a complete review of his examination 
Of Kim in March, 2975 andi Aves, 2975. anc the 
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ViermouSsmdocuments) mona whichimwere> recorded shiss 
findings; wopsermat vonsihandavother (partarcou vVarswot 
DnilermMat ton Ggiwieneby Jennatfer *Popencupom "those 
occasions and particularly the stories as to the ways 
in which Kim had been injured and which he said were 
nemeconpatdableiwatinethesingumressentHeaset choreththws 
Own suspicion of the presence of the battered child 
synpdremnesinemMarchy 975: cand. bisncomcenmnd tthen; bor 
Kim's safety and his desire that investigation be 
vnidermbakeni Eby the shospitaljseocivalework ernym Mas 
Khattab. He mentioned the discovery, by X-ray in 
September, 1975, that Kim had suffered fractured ribs 
about one month earlier. He described the force he 
felt would have been required to cause each injury. 
Hemiuse'duriemumsetsiteh? aspe sieve rei ghorcels e's:tir ong 
virolencesorustrong,torcel, aand Yihallingufrom.a great 
height - more than three to four feet." The bruises 
on the ankles could be caused "by grasping tightly.<. 
a tremendous amount of pressure on the ankles." 


UPOngEheRingulhy ~sPmmomnogihe best1 fivediitniat 
he recorded the conversation he had with Jennifer 
Popen in September, 1975. He produced a transcript 
of it. He recorded the conversation because Jennifer 
Popen had earlier changed her explanation for 
PGewLO lS een Uy Vaan dines wanwwed: tO leis ca bi msheta 
consistency in the pattern. He said that in cases of 
child abuse there is a great deal of inconsistency. 
He:sarvditharein March 19 7Sehe suspectedyethatzKimehad 
been abused; in September, 1975 "we were pretty sure 
Pemwas> chawdsabuse:!) ethene hwastinomquesit ron. dingour 
mind and we just wanted documentation." He had sent 
aeCcopyLOfeshitsereponteto tthe Society; 


UpOne ch coeLn Gigi) ~abr. eo l nih sat dure ihe camel 
Septemberyom 975 Kimiisuit Penedetrom. slivight viron 
deficiency anemia. He said this was probably because 
she received milk without solid food. That was in 
the pattern of cases of neglect or abuse of children. 
It indicated that the mother simply gave the child 
the bottle rather than spending more time and effort 
to give solid food. 


Th ihiaxcems eitecout se -thiksyiconpia ruis ony oitiayvt ie 
testimony given before Judge Nighswander and that 
given upon the Inquiry to demonstrate how much more 
evidence could have been presented before Judge 
Nighswander. The two proceedings were so different 
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as (almost -to7 defywconpara son. One might more 
properly speak of contrast rather than comparison. 


Mrsa’ Harvey did noise (presientitas Budagranida 
complete case to Judge NighSwander. She was content 
to present enough evidence to persuade the learned 
Judge to grant the application. Judge Nighswander 
was prescient when he declined Mrs. Harvey's sub- 
mission, concurred in’bys counsel for Jennifer Popen 
and Annals Popen, that the Society be granted custody 
of Kim for only two months. He decided that it was 
an inappropriate submission, saying: 


11S amino tits aticifiire dtoch ace hi seri sted 
sufficient length of time to be sure that 
proper steps have been taken to make this 
home safe for the child." 


Mrs. Harvey should have had a corresponding 
CONnCe rn» Lop Kinies  Sameity . Upon the Inquiry she 
testified that the request for wardship for a period 
of tonky Utwo "months Sawa strartiactme sto fovericomerssune 
resistance of Annals Popen, Jennifer Popen and Mr. 
Higgins, but yet she denied any prior discussion 
altongmthatebineow ithuMrsGhuggins: iors is roriice. 


The comparison of the testimony before 
Judgeri Nighswanderlwathrtehiat aponeitn emiitimnd Oslin, 
reinforced my belief that Judge Nighswander was 
mushedrbysthenpaucrty “of tevidencesgiven tomhams fits 
reason for judgement disclose that he was led to 
regard Jennifer Popen as a loving and caring wife and 
mother struggling to hold her family together despite 
the brutal drunken behaviour of Annals Popen. 


Mrs. Harvey was responsible for that and 
she did nothing to prevent it from happening. 


Apart from ‘the»sabover fatluresmbyeoMrs:. 
Harvey to fulfill her obligations there were two 
incidents in February, 1976 which merit comment. 
They illustrate how Mrs. Harvey managed Kim's case 
and her general attitude towards others who might 
Suggest to her that her decisions, made without prior 
consultation with others, might be in error. 


ONwReb ries roy) Moh Leahy cert ons table 


Wyville and Police Constable Charlton of the Sarnia 
Police Force visited the Society's offices. Police 
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Constable Wyville did not state the purpose of the 
visit. He was uncertain as to its date. At one 
point in his testimony he felt it was only shortly 
DEeLOre hi Ssetetuup eto hem tamaly shome son Mays 27, 
1976, but later acknowledged it might have been 
FeDuuabyebo7 Lovo. *Onethestestimony dof«otherns ¢i-iam 
satisiieds thatpmity was) on, February 197) 197 6. 


One Re br va ty Alo 7961290) -6), eee ole C Cm Gonsitia bile 
Wyville and Police Constable Charlton spoke with Mr. 
Garters andyiMrssweKonby< Mra Car term nto rmed, Mehie 
polvecsofincersiithate kim Might. besreturned>tovher 
parents. As a result of their mutual concern over 
thateprospecteMrs Askirby;, i MreaCarter-, ands the spolace 
officers went to Mrs. Harvey's office to discuss the 
matter with her. 


All four of her visitors expressed in no 
uncemial nist emnsm thet tconcerns they aleve. Police 
Constable Wyville testified that he told Mrs. Harvey 
ML beyOur Give athe shbaby aikim) sbackuvetwitile bean sthe 
grave within three months." 


The four who visited her office recalled in 
some way Police Constable Wyville's comment. Their 
recollections of the words he used did not all accord 
one with the others, but were sufficiently similar to 
satisfy me that something of that sort was said. I 
am satisfied that while the others may not have 
expressed themselves as dramatically as Police 
Constable Wyville did, their presence and their words 
and attitudes expressed their great concern for Kim's 
safety and their objection to her being returned to 
her parents' home. 


Dne. LOUpewho ivass ieheds Mims. athanve y Wael! 
testified that, notwithstanding their objection, Mrs. 
Harvey insisted and persisted in her decision that 
Kim was to be returned to her parents. 


Mrs. Kirby testified that when Mrs. Harvey 
spoke of returning Kim she spoke as if she might do 
so even before the matter came on for hearing in 
Court. Mrs. Kirby said she voiced her objection to 
any such possibility. 


Unda kewche, -Otie roy e Moc. eshHarveys could. not 


remember that remark by Police Constable Wyville. 
She did not feel that Mrs. Kirby had voiced objection 
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to the concept. Her version of the discussion was 
that she might have told the others that Kim would 
eventually be returned to her parents" home. 


Mrs. Harvey had accepted as a starting 
point for the management of Kim's case the hypothesis 
that, where’ 1t/ 1s*atiall possible; re is * better" tora 
child to be in his or her own home rather than in a 
foster home. She said that she did not then have any 
plans “tor return Kim to her home’ “Yat that time,” but 
she’ dvd®have’ plans “to* return Kim “eventuality oF Her 
view was that the others were concerned over the 
possibility of Kim being returned at that time and 
had not voiced any objection to the possibility of 
her return’ at*any later time. 4She=1nterrectawas 
Saying thelr concern was premature as it was not her 
LOCENCLON "LO return Kim On FPebruary 97790976, sUGesiC 
did intend to return her at some later undefined 
date. 


Mrs. Harvey testified that she did not know 
when she had decided that Kim was to be returned to 
her home. She said "apparently at some point I made 
the-decision- that it would be worthwhile trying it.” 
She said she probably made that decision before 
February 25, 1976 when the Society's application was 
heard=an* Court’ 


That being so and bearing in mind that on 
Beprtar y= 25s, 6 oO wets. wna eVy eye SOUgIC Mall © bauer 
pLracing=“Kim tne the car ewor the Socrvety™= [Or -onry=two 
months it would seem that Mrs. Harvey was merely 
engaged in an exercise in semantics when she denied 
having* on February "19," 1976 any” plan “to “return Kim 
"at that time" and averred having then a plan only to 
TeELCurh*her~evenvcualiy. “= in the light: ofvevents Mrs. 
Harvey's use of the word "eventually" seems inappro- 
priate. 


Leaving aside the question as to when Mrs. 
Harvey decided "it would be worthwhile trying it," 
there remains the larger question as to the approp- 
riateness of the decision and the manner in which it 
was reached. Mrs. Harvey gave no appropriate or 
Satisfactory explanation for her decision. It was 
made against the advice of others in the Society and 
outside ofttt Lt’ was? a decis ron’ which was’ not 
acceptable to any of the expert witnesses who 
Lestat ved upon cthe“indguiry.? * Nothingrin the factudL 
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circumstances justified Mrs. Harvey's decision that 
Kim would be returned. 


Entkebrnuiamy “esos whentishrevmade that 
decision Mrs. Harvey knew virtually nothing about 
Kim's parents. She knew that Kim had been seriously 
injured on at least three occasions and that there 
were suspicions or suggestions of other incidents of 
injury. She Knew that none of those incidents of 
injury had been investigated so as to indicate who 
had caused the injuries or why he, she or they had 
caused them. She knew that, despite her own 
acknowledgment of the correctness of Mrs. Saul's as- 
sessment that the case would require long involvement 
of the Society with the Popen family, her own belief 
that the Society “really needed to work with this 
family. Me. Carter had been sinabdie stomcarnyeouer 
"routine or normal case work practices." She had had 
only passing contact with Annals Popen and Jennifer 
Popen in the courtroom or corridors of the courthouse 
Onedaysitwxedatfory trial orghearmng=, PsherkneweMrc: 


Carter shad’ not ‘had much* more’ contact: with them. 


When it was suggested to her that she had 
made the decision unilaterally, Mrs. Harvey responded 
as follows: 


"It would have been on the basis of reports 
and so on from workers and what not. I 
didn't go. into the home." 


That was a deliberately vague and mis- 
leading response. Her use of the expressions "and so 
on" and "and what not" are meaningless. 


As to reports from workers, she had Mrs. 
Saul's report. It was admittedly preliminary and 
exploratory in nature and did not provide any basis 
EOVPSUPPOrTt a-decisvon-tor re turnekime toner “parents. 


Mrs.4 DICK st report netlated fovrevents sof 
August page ko9y7.5% Levgave no basis Pofmisuppoct- tor 
Such a decision. 


Mre. Carrer thad- note pliaced «amy "written 
record ™ upon =the, five: He had spoken with Mrs. 
Harvey, but in haste. He had not carried out even 
"routine or normal case work practices." Whatever he 
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might have told Mrs. Harvey would not provide any 
basis of support for such a decision. 


Even if Mrs. Harvey had misunderstood Mr. 
Carter's position his appearance with Mrs. Kirby and 
the) pobices ofiicersii niihner tofii cesonFebuuarye iy 
1976: should have: shown Mrs. sHarvey that» she had 
misunderstood him and there was nothing in his 
becords (to) support Jany) decis vonmtvo weturnikK imeandi he 
inv tactsopposedy 1% 


Mrs. Kirby's crecordings=ain themfile vof:ithe 
Children's Services Department make no mention of the 
DOSsmibiwviey. = of. Kam, vo wre Pony EOmire Pp ailie Wie Crteeert i oe 
Kirby's attendance in her office on February 19, 1976 
should have shown Mrs. Harvey that Mrs. Kirby did not 
’ favour such’) a: decision. 


When asked if there was anything positive 
in the reports made to her on the Society's files up 
to February 25, 1976, Mrs. Harvey responded simply 
"NOt. page culanily 7 Verb wig wentmonssto Gs alyrittitate a 
decision to work towards a child's return was not 
irreversible. 


While Mrs. Harvey in her testimony used 
terms such as "we were working, we were going to try 
to get the child back home" she used the pronoun in 
the .edutormilali pyormalmositiwmen é =o watltcoen's er Any 
decision to return Kim was made by Mrs. Harvey alone. 
She had“ notmeaningtul ,econsu btoatwon wauchtrothers, 
within or without the Society, who had been involved 
in the case. She made her decision over the strongly 
expressed objection of the police officers and Mrs. 
Kirby and Mr. Carter, the two workers: in thexcemploy 
of the Society who, to that time, had had responsi- 
bility for the management of the case. The following 
question put tol Mrs, harvey SandSher repby stare 
revealing. She was asked: 


"Did anybody other than yourself make the 
decision to return Kim Anne Popen to her 
home or to work towards that?" 


She replied: 
LE wodoenit believei.so." 


That was not a forthright answer. Nowhere 
in her testimony or that of anyone else was there any 
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Suggestion that anyone else participated in the 
decision. 


One tiecarties: ti mony Sot aiine ycikisl Leds amd 
experienced social workers who testified upon the 
Inguyeyyelehindethat thatvostylesor- method ofsmaking 
decisions of such magnitude is unsatisfactory and 
unacceptable. 


I appreciate that one person in authority 
may have to make any such decision and it may not be 
acceptable to others. But the accepted, conventional 
andissabisiactory; methodecof arriving fat thes decas ion 
is to consult with others involved in the case or 
having particular skills or experience which will be 
helpful. Then the person charged with the responsi- 
bility should properly weigh and evaluate the various 
Opinions expressed by the participants in the con- 
Su beationmssshtishoudd smote be, merely laetiacade wet 
consultation followed by an unreasoned decision 
against the weight of opinion expressed during the 
consultation. It should not be merely the reaffirma- 
tion of a decision made by the person in the position 
of authority and maintained by that person against 
the weight of such opinion. 


Mrs. Harvey made the decision without con- 
Sultation and persisted in it even in the face of 
Objection from others who had been involved. Mrs. 
Harvey did not approach Mrs. Lois Archer, Supervisor 
of the Children's Services Department or Mr. Lovatt 
even afters February 19, 91976: when the correctness of 
her decision was questioned. She was satisfied that 
she was right and did not feel she needed to obtain 
any other opinion. 


This was an example of Mrs. Harvey's 
dominating personality and behaviour. iit SWars esadii 
imposition of her will, without reasonable basis in 
factor theory, up oOnaWMoy ey yCarter, AandiyMrs<sKiabyeand 
the police officers. She abused the power of her 
OGG becmiasinSupervwiisore ofychie Fiamilday ~Sexrvaices 
Department. 


THAtSAMDOSLELONn-,Ofeg-her jwal Leupon vothexms 
continued into May, 1976 when Kim was returned. The 
Organization of the Society which gave the Family 
Services Department a position of precedence or 
dominance over the Children's Services Department in 
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cases in which both were involved, as here, prevented 
Mrs. Archer and Mrs. Kirby from effectively opposing 
Mrs. Harvey. Mrs. Archer did not resist in any way 
ands Mrs. iKiwby did: no tresrsteahternthebruary 9, 
OD bx I «cdo (notesug gest that Mrs. jAnchemepandaMgs ; 
Kirby were weak. Past incidents showed them that the 
onganigatvion tofethe eSociiety amadewmiins «gHarvievepre— 
eminent and made resistance to her futile. 


Mrs. Harvey was able to impose her will 
upon the police officers not because of any weakness 
onttheir part, obutebecause off:therpracticalltivesmos& 
the situation. Kim was in the care of the Society. 
In matters of child welfare the children's aid 
society is accepted as being the dominant social 
agency both in law and in fact. While the police 
officers technically were empowered to apprehend Kim 
if there was basis therefor under the provisions of 
The Child Welfare Act I cannot see police officers in 
a practical situation apprehending a child as being a 
chuldivapparently tinunecdMotiprotectronervigch chelocal 
children's: aidi socrety™“insistsethe (childgas* notin 
need 4OfMDrOECeE1 ONVLel tami gnteveryitwel Peoccure inma 
most#flagrant *case.”” Invcalm retrospect Kim'simight 
be seen to be such a case. But one can understand 
the deference shown by the police officers to Mrs. 
Harvey. 


Mrs. Harvey in one of her responses sought 
to justify her decision to return Kim to her parents. 
She spoke of the good that might come to the commun- 
ity if, from Kim's return home, her parents were to 
learn how to raise children and thus care for other 
children who might be born to Jennifer Popen, a still 
young woman. She spoke of benefiting those as yet 
unborn children, but at the same time not risking 
Kins, thes & inst tchidd. 


Whenraskedsifeiatididinotivseem ito? besgan 
inappropriate case for the return of the first-born, 
she replacdem aly thought, wecould* try et Sinem ase 
of pronouns#makéw1t «clear. » She =thought™ the), Society 
could try it. My earlier reference to lack of reason 
OY juUsStatications LoOrekim Ss .veturn so wanp Lueanle. 
Mrs. Harvey has not shown any basis for her decision. 
Of all: who’ testifted*upon*the “Inquiry only she’rtried 
to defend it. Her attempt was futile. 
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The second incident to which I referred was 
the aecision correlieve Mr. "Carter of-responsiprlit¢y 
for Kim's case and to assign that responsibility to 
Mrs. Lo. It too was an instance of a decision being 
made by Mrs. Harvey impulsively, without appropriate 
consideration of the opinions of others and without 
ade Car MrOrmMate On sOrsreasons torrsupipo rT tertihe 
decision. That decision was followed by equally 
impulsive action to implement it. 


On all of the evidence of the experienced 
and skilled social workers who testified upon the 
Inquiry that decision to transfer the case to Mrs. Lo 
Wacm@aneindete nsitblie Cernor .and "contrary to good 
Pipiact ic eb: THEY Slaweinor HW Ustise No akon? ‘Pornmgtuire 
decision. 


Rey was preceded Mbyriano biter ais tance "or 
decision and action by Mrs. Harvey without consul- 
tation and without proper basis therefor. That was 
Mes. Harvey “Ss decision, announced “in open @oureson 
BepLuany 25, 9499'o) tOo Mims Cabtcrys "SULrDEASe, vO-fack 
fOrgan Ordersplacing Kim wngii_hielicaresofr the Socrety 
Eom only twormonens -eUntil Uthent alle discuss Ponehad 
bee nadir ected st owa cdisitansOicd 6 rom iS xo Ome his 
wardship. Although he had been in charge of the case 
for almost six months and had prepared the Society's 
application for presentation mn Court, she shad "ot 
been advised of Mrs. Harvey's decision and had not 
been iconsud-ted about irc anvany-iway.s eelhere= was no 
testimony to indicate Mrs. Harvey had discussed the 
Subject matter of that decision with anyone. 


Then immediately after conclusion of the 
heating ronvwe brianry e250 97 6, a Mrsc many eymannounced 
to Mr. Carter that he would no longer be responsible 
for management of Kim's case and that Mrs. Lo would 
be assigned to the case. 


In her testimony Mrs. Harvey mentioned 
several reasons which she relied upon as justifying 
her decision. 


Inv@support fof (her decrsiu0onstomrenocvye Met 
Carter from the case she spoke of his heavy case load 
and of her desire that Kim's case receive a great 
deal of service. She said that because he had been 
involved in-some cases for.long periods of time it 
would have been inappropriate to relieve him of other 


2 ia) 


cases so that he might devote the necessary time to 
Kim's case. 


In support of her decision to assign the 
case to Mrs. Lo she spoke of Mrs. Lo as being closer 
in age to Jennifer Popen, as having a confident 
manner, aS being a good student prepared to read to 
learn her craft, and as being one who had a signifi- 
cant comprehension of events. She said Mrs. Lo was 
well-liked and respected by others in the Society. 


Mrsé ‘Harveyoackrnowledg cdi thatemMr-= Carter 
waS a good social worker with experience in cases of 
child abuse whereas Mrs. Lo had little experience or 
training. in“social work in general and none whatso- 
ever in cases involving child abuse. 


She acknowledged that Mr. Carter had good 
relations with community resources, including police 
and medical people. Mrs. Lo had not developed those 
relationships. 


In testifying upon the Inquiry, Mrs. Harvey 
defended her assignment of the case to Mrs. Lo. 
After reciting her assessment of Mrs. Lo's attri- 
butes, which I have somewhat condensed above, she 
WENTZOMCED Say: 


",.., she was under a period of intensively 
olo's 2) ss0 pein Vis Lon ;'us tte bhadvehnad *htie 
advantage of being (sic) the experienced 
worker in the same room for a month and 
picking Up* 1 ps) on dorng thats. She had 
weekly, lengthy, weekly, supervision with 
me in which we discussed agency and case 
matters, social work, concepts, techniques 
of working, and she had team meetings once 
a week. Her training was really quite 
intensive." 


That answerdcertarnlyig ildsrbies Why wet 
have commented on it in an earlier portion of the 
Report. I share the view of the members of the 
Farina Committee as set forth in the first version of 
their report, Signed by all three members. That view 
is as follows: 

".,ee, We question the method used in trans- 
ferring this case and note that transfer 
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should be for the benefit of the client and 
keeping in mind, in this case, the planning 
nae OP Obl CLO neon Aes che desi ‘Kum etd 
considering the method used in transfer we 
must question the supervisor's use of her 
authority, as well as her professional 
practice. 


Rationale for transfer is also gquestion- 
able. Any case as obviously serious as 
this one should never be assigned to an 
inexperienced worker with no social work 
education or experience and we note that 
Mrs. L[o] had been with the society less 
than three months. It is recommended 
practice in cases of child abuse that these 
cases be assigned to the most experienced, 
well qualified personnel. Assignment of 
LISI yCaseriboOrsa pens Ons wath evar tb waded mo 
protective service experience and no social 
work qualifications was a gross error in 
judgement on the part of the supervisor." 


Whate Mrs .Shanveye presientedoas, rer 2reasons 
fPeoritransicrringethetcase? iromeMr.</Canter stougMns.GA.0 
are not valid. 


Without exception those with social work 
skills and experience who testified upon the Inquiry 
said that cases of child abuse are among the most 
serious and most difficult dealt with by children's 
aid societies. They require workers who have had 
practical experience to support their academic 
knowledge. The symptoms of child abuse are often 
dafficult ‘toi recognize.) They) are subtle.? Management 
of such cases often requires the involvement of a 
number of persons possessing a variety of Knowledge 
and: 2sikiijl 1, Suche tknowledgemandi.skiplLiviwidele not 
necessarily be found within one community or social 
agency. 


Mr. Carter waS an experienced social worker 
with the Society. He had experience with other cases 
of child abuse. He had developed working arrange- 
ments with others outside of the Society whose 
Support and assistance, either as individuals or, 
perhaps more importantly, as representatives of other 
social or wcommun sty banstatutwvonsvor.onganizataons, 
were available to him if needed. 


Bis 


Mrs; sho, swath .ashk tire stink eiseeugence. and 
abilities she may have possesed and - all the good 
iLntentionse shes mays hav eriadeedadg note have “che 
knowledge and experience and community connections 
which were needed to manage Kim's case. 


Mrs. Harvey's decision to assign the case 
to Mrs. Lo was one of the gravest errors she made in 
KedLat1on, tos Kim.) aa do not beliuevessthiag the -real 
reason for that decision was given in testimony. The 
reasons asitated. by? Mus-seHarveyi«<dojeno Gesttand Up to 
Scrutiny = seShey should sknowac ts 


The manner in which that decision was 
Beacheduwas:; not, satis baictony... =i Eewasncon Cramyesto 
what was presented as the practice of the Society. 
Thatbepractnce wast toshayeeaimecting mieethe steam of 
workers to which the workers involved with the case 
belonged.i = Theissupervrsor mwouldigatitendss, Thea case 
would be discussed by everyone present, even those 
who had not been directly involved in the case. The 
discussion would seek to determine whether, having 
regard to the specific case and to other cases as 
well; .1t was necessary or advisable to transfer the 
case from the worker to whom it had been assigned. 
Then, if that was decided in the affirmative, the 
discussion would seek to ascertain to what other 
member of the team the case should be assigned. 


In Kim's case there was no such meeting. 
There) was) no such» discussion. Theremwass noms uch 
determination. 


Mrs. Harvey made the decision in isolation. 
Even apart from her failure to meet with the team of 
workers as she should have she did not discuss the 
possibibity oftransfer evenewith,.Mr.s-CartervedShie 
did not have any personal Knowledge of the particu- 
larsogof sthescasemmoMr arCanter? hadiwritten wouhEngqaan 
the file. Even on her own testimony her dealings 
With Mr. Canterm with weferences to) the scase, were 
hurried and she could not recall that they related to 
the details of the case. 


Enom,. Ehie <ssc.amitvedpme siemtiat lioniso& gehie 
society ls) application anh Counts Aiamcea ict Ledsahat 
Mrs. Harvey knew very little about Kim's case as an 
individual case. She had decided to apply to it the 
general philosophy which she said then existed in the 
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Society. she had determined that the "working 
hypothesis™ for Kim"*s  case*° was that the child should 
be returned to her home. That decision was not based 
On consideration or knowledge of the particular 
circumstances of Kim and her parents. 


THE StceSeImony=in EChiissarea TS =subprclent to 
permit me to draw from it an inference that there was 
a connection between the confrontation of Mr. Carter 
and others, with Mrs. Harvey ‘OnePebruarye 1O 1 9767and 
Mrs. Harvey's two decisions, announced to Mr. Carter 
saxedayseilater,tehat “theesocrvetys sought only “two 
months' wardship and that he would no longer be 
responsible for the case. 


TtberVshinteresting allsombosnotesMys eu0ts 
testimony in this area. She learned from Mrs. Kirby 
that the case might be assigned to her. She felt 
that was in February before the wardship hearing. 
Thus again Mrs. Harvey made the decision to transfer 
Bhetcase: toyMrsy Lowwilthoutsanysipriorvdiscusston of 
LeawitheMrseg Lo. 


Mrs. Harvey had made her decision without 
any discussion with the two workers directly affected 
by ere: 


I am not to be taken as suggesting that 
Mrs. Harvey was not entitled, as Supervisor, to make 
the decision. She was so entitled. But the practice 
of the Society was to have a team meeting to discuss 
Phesmatkeers 


On “all of “the ®evidence “upon “the “Inquiry, “1 
am satisfied that that is a normal and acceptable 
PLaceirce In "relat ronetonpropesecdstransienss oF. cases. 


As I have written earlier, there was no 
such meeting and there was no such discussion. 


Assuming: that Mrs. Harvey in any such 
mestingbPoxr <discuc'sitonsiwoulbdthavecrsupporeed sere 
proposed transfer for the reasons she gave upon the 
Inquiry, those reasons would then have been shown to 
be aS specious and invalid as I have found them to 
be. 


Having made the decision.to transfer the 
case, Mrs. Harvey again failed to follow the more 
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usual practice of the Society. She did not arrange a 
meeting with Mrs. Lo and Mr. Carter to ensure for the 
orderly transfert ofietnegease: She did not:-arrange 
for Mrs.~Lo and»~Mrs: Carter tol visite the Popen shome 
together to inform Annals Popen and Jennifer Popen of 
the transfer and what was involved in it. 


From February 25, 1976, Mrs. Harvey did not 
fully and properly perform her duties as Supervisor 
of Mrs. Lo's activities. 


Mis. "Harvey(madeeno notes ofI thes reasons 
for judgement given by Judge Nighswander and she did 
not arrange for the Children's Aid Society to receive 
a transcript of the proceedings in* Court “Oni -Fepruary 
23cand 224" andoMarchv 29% 19768 2eSherdrda arrange Lor 
Mrs. Lo to be present in Court when Annals Popen was 
sentenced on March 29, 1976. 


Sshieicd tdvéno 't "en sir estita t -svire Soc rety 
received a copy of the pre-sentence report prepared 
by “Mr. * Brouwer -and presented »in Court rons Marciw29; 
1976. She did not in any way seek to ensure that any 
of the concerns voiced in the pre-sentence report and 
1ts accompanying documents were met. 


Mrs s Harvey did@noet adequatery =bnstruace 
Mrs. Lo as to her duties and obligations and powers. 
After Kim was returned to her parents on May 27, 
1976,;eMuse Harvey didinotrinstruce’ Muss “boutotundress 
Kim on occasion to examine her outward appearance. 
She did not ‘instruct Mrs. Lo to arrange forsKimatogbhe 
examined by a medical doctor. 


Mrs. Harvey did not adequately instruct 
Mrs. Lo as to the matters which should be of concern 
eo" hers.* She: did net inform “her that “some “thrnds 
might be regarded as danger signals, signals that Kim 
might be in danger. Some such things were the 
Variety of “Inconsistent “storres™told by wWennitver 
Popen with reference to how Kim was injured, stories 
that were not compatible with the nature and extent 
of the injuries. Another was the personal history 
which Jennifer Popen had given and in which she 
claimed to have been abused in different ways as a 
enirdas 


The meeting of May 6, 1976, in which it was 
decided to return Kim to her home before the birth of 
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Jennifer Popen's next child, which was anticipated to 
eccurnsin Julyyawould sarin othem circumstances; have 
been an appropriate meeting. But in Kim's case it 
was Of limited value because it was circumscribed by 
Mrs. Harvey's earlier decision.-that Kim would. be 
Eetumned home: sGAlie that wasdlefty tor benidecideds in 
May was whether the return would be effected before 
Of atten thats bath: 


At that meeting no one questioned Mrs. 
Harvey's decision that Kim would be returned. The 
police officers who questioned it in February were 
not at the meeting. Mr. Carter was not there. 


Mrs. Kirby was there, but she felt she had 
adequately and fully expressed her objections in 
February. Like others who testified, she understood 
thats cthe yorganivativomrok!thessSocietyeagave atosthe 
Family Service Department the authority and responsi- 
bility to make such a decision. She was not a member 
of that Department. 


MYse SAT Chie Swiais! it here: Sipe wwid.s: Mrisis 
Kirby's supervisor. She too understood that the duty 
and the power was on and in the Family Services 
Department and its Supervisor, Mrs. Harvey. 


Mrs. Lo was there. Inwallsoct-the cinccum— 
stances of her own lack of Knowledge, skill and 
experience in child abuse cases she could not have 
been expected to question the basic decision made by 
Mriswecharvey. «eshevydid snot, 


That effectively destroyed the validity of 
that meeting. It was not a meeting which was mean- 
ingful and which would meet any acceptable standard 
of a free exchange of information and opinions which 
the witnesses upon the Inquiry testified was 
required. 


Subjects to athet. limnagtation the meeting 
determined that Kim's return should be effected 
before the birth. That meant that the period within 
which it could be effected was limited to about two 
months. The decision was made accordingly. 


From the testimony upon the Inquiry and 


Lronythe necordangupalndthe (Soc retyesetales, I. am 
Satisfied that at least two factors were given undue 
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consideration dirinog fthe meet ingrok (Mayii6:7 e906 « 
They were the attendance of Annals Popen and Jennifer 
Popen at the Parent Effectiveness Training Course and 
Annals Popen's attendance at Alcoholics Anonymous. 


Unde rothetdate*® Ofv March 129 7.2976 “Mrs l4 ko 
had written in her recording in the Society's file: 

Pw Duer tomhrsetinvoelvement wEtihwiava.tand 
apparent intention to enroll in the Parent 
Effectiveness Training Course, Mr. Popen 
Was ipuUGions probation ae 


Under the date of April, 1976 she wrote: 


uMligesGandiMassePopen really @ieedetotgqopue 
the P.E.T. course to acquire enough know- 
ledge on disciplining children." 


mi .Mr Pope ns hase beenld oatirg “to PARAS 
meetings and stated that he felt so much 
better because he can control himself 
NOW. <3)" 


Meee ED CicD ae len Comms ea iscar vedo nen Dp mile 
26th. The Popens enjoyed the course very 
Much. They were t ascimatedy by isthere 
teacher; Mre Jime Stevens -vand sthoughtrhe 
was wonderful. At first, they said, they 
were a little shy but when Mr. Stevens 
started to talk they became very interested 
and forgot about their shyness. Mr. Popen 
has been having problems with his eyes and 
cannot read too long. They decided to take 
tuecns. - (Mr. Popen "would "read one- pagerand 
Jennifer would read another. Mr. Popen 
also found it hard to write because he uses 
his left hand. Nevertheless, they planned 
to either have him write his own answers 
Slowly or give his answers to Jennifer for 
her to put down. They understand the only 
Way on @themeto® We arn “any elt nee an eth rs 
course is to answer their questions 
honestly and try to apply what they discuss 
infthe revelasswtonthei rrdatly=lives ss Mrs’: 
Popen felt most people had problems with 
teenagers than with younger children. They 
were encouraged to bring up their interests 
and questions with younger children in the 
Classitoo.., 


see 


Under the date of May 6, 1976, she wrote: 


»-e-Since the home situation has been 
greatly improved and both parents are doing 
the TRtbest stongetethings NoutLvot the “P. ET: 
course, it is determined when the home 
Visit be made before we decided which 
alternative between the two we are going to 
Ghoosernai. 


»---They [Annals Popen and Jennifer Popen] 
also were urged to apply to each other what 
they shavermlearned VatmthesPakh.teecourse.. 2" 


Having heard all of the evidence upon the 
Paquin vay vams ihableqstoe fin dwyanywAvalidsareasomeror 
Mise an View e.aicde Mist amotio av.ertp lace ds is omen 
emphasis upon what they perceived to be the value of 
the Parent Effectiveness Training Course to Annals 
Popen and Jennifer Popen and their family. 


The Parent Effectiveness Training Course 
was not designed to deal with problems of child abuse 
Or to assist parents who had abused their children or 
might abuse them. Mrs. Harvey knew that. 


Upon the Inquiry she responded to a series 
of questions as follows: 


Oe TOety our know hedgemtwascreth e “Course 
designed to prevent child abuse? 


Dim eNO. 

Q. It was more designed to teach parents 
how to raise children and how to discipline 
thenepnoperciyarandsduirectichtadren sin sehe 
Propebiway7isne Le that aaghte 

Aes @YESee OParentangsskilis: 

OF Ramentings skits , shat shaageod 
expression. "Sol that 1t wouldn’ tebe much 
protection against a child being abused, 
the fact that they were taking that Course. 
ASoGindwrectiyVehere would be. 


OnmeAlmrgh tecan. yourexp bainhwhy? 
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We “Yess. (Onevtopothes prob enamiin.a vchiid 
abusing household is lack of communication 
and lack of cohesion between the parents. 


©’. Lack of communication between the 
parents? 


A. Well, cohesion in methods and so on. 
If, and one of the real problems with Mr. 
and Mrs. Popen were that they couldn't talk 
together, they reacted against one another, 
they Sdidny cxeconmunicat ess ewliivryou can get 
communication going between two people your 
chances of their acting together rather 
thane separately are SMiueh Miu cie greater, 
Then,— ly oll ic an reach them. iwasth ya cing 
together on behalf of the child. 


I might explain one other thing about the 
use of the Parent Effectiveness Course 
(Sic). We had searched high and low in the 
community to find something that we could 
provides for sthisy fami ly) over tand Jabowe 
cColrnisce Diering?. WO ecanursck Sbhicreit he re 
twenty-four hours a day. We wanted to have 
a learning process in addition to what we 
had jmandGalhi weecoulappindwinnschen comunity 
that was available to us was the Parent 
Effectiveness Training Course and I had 
Dice *d rScitis'simg Gta wittimn May. «St everrs 
beforehand." 


isram tunable) ito tattrrbutelmuchewergh tato 
Mrs. Harvey's view that attendance at the Parent 
Effectiveness Training Course would be of value in 
Kim's case. The course was not designed to assist 
abusing parents. By Mrs. Harvey's own words, it was 
all that ‘ther Society teed la iurnidse I sense it was a 
sort of last ‘resort, ior Sidcade, of“ positi ver ractron by 
the Society regardless of its relevance to the 
problem. The instructor was not aware of the sus- 
pected presence of child abuse in the Popen house- 
hola? 


It 1S even more surprising that attendance 
at that Course? would thevtania@mportant factor ans any 
decision Madewor Maye, SEO. Visi nthern! recording for 
April, 1976 Mrs. Lo wrote that the particular Course 
to be attended by Annals Popen and Jennifer Popen 
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began on April 26, 1976. There was testimony that it 
didmictebeqin. untidy Apridls2 seb I6 . pebuty the: ditier= 
encerotntiwo days rsicnot iimportant., ..Theréeuwas Mo 
Satisfactory evidence as to how many sessions of the 
Course had been held between April 26 and May 6, 1976 
Or at how many of those sessions either or both of 
Annals Popen and Jennifer Popen had attended or what 
Den ectattenit. famy jetheyy haditdiend viedshr ome, -savc.h 
attendance. Possibly two sessions were held. Even 
if Annals Popen and Jennifer Popen had attended both 
sessions, it would not seem that such attendance 
woul degusti fywanyeconclusion». that 1eecontributed sto 
whatever motivated Mrs. Lo to write as she did on May 
6, 1976 that the home situation was greatly improved 
and the parents were doing their best to get things 
eutwoprthes course.) That ithey ewere “doing ether best? 
does not mean they were getting anything out of the 
Courses 


In her testimony upon the Inquiry, Jennifer 
Popen described the Parent Effectiveness Training 
Course as one designed for parents of older children. 
She had discussed it with Mrs. Maughan. Mrs. Maughan 
in her testimony expressed her doubt as to any value 
derived by Annals Popen and Jennifer Popen from the 
Course. In light of that evidence and Mrs. Lo's own 
earliternrecording,» reproduced. above,,setting. forth 
some of the problems encountered by Annals Popen and 
Jennifer Popen upon the Course, I doubt that they 
received any benefit from it.. Kim's death supports 
my view. 


Mrs. Lo's testimony that the Course was to 
help parents communicate with the child was an 
illustration of her naivete. It corresponded in part 
with Mrs. Harvey's view that the Course assisted in 
establishing communication between the parents. I am 
not satisfied that Mrs. Lo had any independent idea 
as to what the course contained or what value might 
flow to Annals Popen and Jennifer Popen from it. 


Istod¥ Simba gitic syehest yp Mons ectiair vex. sdecsudied 
herself as to the value of the Parent Effectiveness 
Training Course in Kim's case. That Annals Popen and 
Jennifer Popen were attending the Course and that the 
Societyvhads madevarrangement smsfhonethemrct ordo.eso 
affected the actions of others. 
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Mr. Brouwer spoke of it in the pre-sentence 
report. Hei viewed @te positively. | Mus. .»lorhaditolid 
had abou Gare: 


Judge Nighswander considered the pre-sen- 
tence <reporteonwMarcheZ97eLI9gGe It would have had 
some bearing as the learned Provincial Judge deliber- 
ated and decided upon an appropriate sentence for 
Annals Popen and the terms of probation. 


Mrsiecho pesubordanatestostrs.. , haruey,; 
certainly believed that the course was of value. 


Ltewas? Onky suponstt hesiinicussr yee acess 
Harvey acknowledged that the Course was a facade in 
relat romgvosk im) s case; Even then it was not a 
forthright acknowledgement. She said: 


"We had searched high and low in the 
community tosfind somethingsthat we: could 
providestortithisstikam Bly overs rands aboue 
ecounse bbingecallwwemicou lider nat sw asmune 
Parent Effectiveness Training Course..." 


Words such as those are not a strong endorsement of 
the value of the course to the Popen family. 


In my belief that reliance on the involve- 
ment of Annals Popen and Jennifer Popen in the Parent 
Effectiveness Training Course was merely a facade, I 
am Supported by other portions of the testimony upon 
the Inquiry and the absence of testimony in other 
areas. I have spoken of the short period between 
April 26 and May 6, 1976. There was testimony to the 
effect that the Course would involve sessions over 
eight weeks. There was no testimony of any effort by 
Mrs. Lo or Mrs. Harvey to inquire of anyone other 
than Annals Popen and Jennifer Popen as to their 
attendance upon the Course and its value to them. It 
would seem that further inquiries would have been a 
natural extension of any genuine reliance upon the 
Course*®asvan important’ factor vin sidecistvons sin“Kim's 
case. 


The testimony was that Mrs. Harvey did not 
discuss Annals Popen and Jennifer Popen with the 
director of the Parent Effectiveness Training Course 
until after its conclusion. That would have been in 
mid or late June, 1976, two weeks or more after Kim's 
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return home and five or six weeks after the May 6, 
1976 meeting at which the date of her return was 
determined. Only then did she advise him oftheir 
particular problem of suspected child abuse. 


She defended her decision to keep that 
information from the Course director. She said she 
felt it might have exposed Annals Popen and Jennifer 
Popen to unwarranted problems in the Course. ig 
Cannot ato lshowethenbogni-caiot. thak Surely she must 
haveg@hadsgconfhidencessrn the durectoreseSurely that 
confidence would extend to reliance upon his judge- 
menteaandydirscretionrass tojchowe hie t*mrght use that 
information. It is my view that, in the circumstance 
of the Course not being directed generally into the 
area of child abuse, Annals Popen and Jennifer Popen 
would receive help from it for their special problem 
only if the director were aware of that problem and 
able to adjust the content of the Course to meet it. 


Leanesatustwedg that, sthrougne ne tau tao 
the director of the Parent Effectiveness Training 
Course, it was of no value to Jennifer Popen and 
Annals Popen in, welation to Kim? Inadvertently, 
because of the sham created by Mrs. Harvey, it 
COntributeds tosthertragedyssumrounding Kim. peOtheus 
mistakenly relied upon what they took to be positive 
action by the Society and Mrs. Harvey's endorsement 
of the Parent Effectiveness Training Course after, 
presumably, appropriate investigation and assessment 
Ofelesecontentaanere lathongstorthesproblemmor problens 
in the Popen household. 


ine ttanu the siMisn | HarvevatandsithewSociety 
really did not know what problems were in that 
household. 


ELeftindsiteo£ interest tomnote, that through=— 
Out the written records of the Society, the emphasis 
1s upon the benefit which Annals Popen derived from 
the Parent Effectiveness Training Course. My inter- 
est is aroused because Mrs. Harvey on a number of 
occasions, while testifying upon the Inquiry, stated 
her certain belief that Jennifer Popen was the 
abusingieparent andrithe«sparent tar whom Phe greater 
effort by the Society should be devoted. 
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One such instance occurred when Mrs. Harvey 
was asked a series of questions and responded as 
follows: 


"QO. Was the Parent Effectiveness Training 
Courseu taken 1 nitor constderativon "at Sthat 
meeting? [the meeting of May 6, 1976] 


A. Yes, it was, because a course like that 
is much more effective if the child is 
there, because you have to discuss experi- 
ences with the child on an ongoing basis. 
I wouldn"t have returned her ’just because 
the parents were going to the Parent 
Effectiveness Training Course though. 


Q. No. Well, were you concerned during 
this period of time as to which of the two 
parents was cauSing injury to the child? 

Ne BNO’ 


O.2 VALDrragnt. SDotyow want “towelaporateson 
Chat 


A. Iwas sure it was Jennifer. 

Q. You were sure it was Jennifer? 

A. Yes. 

Q. Oh now, I think you're the first person 
who's indicated that. What did you base 
that“opinion 4on? +P in Calbking about Mayerde 


1976, “Yous Were: sure .-. 


A. Iwas sure from the very beginning of 
Our contact with the case that it was her. 


Q. What did you base that on? 


AS TThe-nature Of the sinjuprvesi“and rer 
attitude and the father's personality. 


QO. Did you express this to Mrs. Lo? 


A. Oh yes. 
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OLAV AOUL tObdnersthabe rt wasidenni fers that 
Was? 1njuUringss.. 


A. I told her I was pretty sure and we 
would focus on Mrs. Popen no matter what 
Eheg cour ttsardsaonimtounds ort whovithey found 
guilty, thatedir® “Popenvhadehis) probation 
officer and we would work with him too, but 
that we would focus our attention on the 
mother, because we were sure she was the 
one. 


Q. Mrs. Lo was sure as well? 


A. Well, I don't know whether she was as 
convinced as I was, but I was convinced. 


O's What about Mr. Carter? 
A. bedon kt iknow 


On. sYousnevermdiscussedaat wathy ham? 
A. No, not that I remember anyway." 


Despite the certainly in her own mind, Mrs. 
Harvey permitted others to feel that the attendance 
of Annals Popen at the Parent Effectiveness Training 
Course waS a positive advantage to Kim's case. Among 
those others was Mr. Brouwer who, in part because of 
information’ fromsMrs. Lo; > wrote) optimistically) o£ the 
future for Annals Popen and Jennifer Popen. Mrs. Lo 
told him that Jennifer Popen would be attending the 
Parent Effectiveness Training Course. As Mrs. Lo's 
Supervisor, Mrs. Harvey was or should have been aware 
oLsthat,. swohesdid enothingyto7;y alert eMme “Brouwer «that 
the Children's Aid Society intended to devote greater 
attention to Jennifer Popen. Indirectly, because of 
the pre-sentence report, Judge Nighswander may have 
been misled as to the value of the Parent Effective- 
ness Training Course in this particular case. 


Another facade or sham was Annals Popen's 
involvement with Alcoholics Anonymous. 


Mrs. Harvey's involvement in the sham is 
Surprising. On her own testimony Annals Popen's par- 
ticipation in or attendance at Alcoholics Anonymous 
should not have been of any great importance in 
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relation to Kim's care and safety. I have already 
set forth one portion of her testimony indicating her 
certain belief that Jennifer Popen was the abusing 
Par ene. 


Thus) “it “Ls: teéven!mMonwerd PRETre ules to “under— 
Stand why Mrs. Harvey would permit so much positive 
emphasis to be placed on Annals Popen's attendance at 
Alcoholics Anonymous. With reference to the Parent 
Effectiveness Training Course, Jennifer Popen was 
expected to attend with Annals Popen, so she would be 
expected to receive from it whatever Annals Popen 
might have received. But Jennifer Popen did not 
attend Alcoholics Anonymous. 


That Mrs. Harvey would permit the sham is 
consistent» with her -actvons in® Provincralscoure 
(Family Division) when Jennifer Popen testified. 
Mrs. Harvey 'tmade no“eft ovteitjo -adv ste durd ge 
Nighswander of her belief as to Jennifer Popen's 
involvement with Kim's injuries. She did not cross- 
examine Jennifer Popen who testified as to injuries 
suffered by Kim at the hand of Annals Popen when he 
had been drinking. 


AgainreMy ss: Harvey@knew, sorrshould have 
known, if she was properly performing her supervisory 
duties; thatamMrss Lo shad® been intervrewe daibyeMu. 
Brouwer while he was preparing the pre-sentence 
report. -Mrsi tbo toldoMr. Brouwer “of (Annals! -Popen®s 
attendance at Alcoholics Anonymous and the positive 
results flowing therefrom. That too may have had 
some bearing upon Judge Nighwander's decision as to 
an appropriate sentence for Annals Popen. 


The next criticism of Mrs. Harvey relates 
Eos herr rarlure ToMactwappropriately on Pulty Vo el ore 
when Mrs. Lo reported orally that she had noticed 
some changes in circumstances within the Popen home. 
Those?’ changes ire baved™particularty *to Jenni Per 
Popen's attitude and behaviour. 


Mrs. Harvey contented herself by advising 
Mrs. Lo to prepare, file and serve an application for 
an. order *placrngm tive  bociety in a-posreron of 
Supervision of Kim's care. 


Knowing as she did that Kim had been abused 
in the past and suspecting as she did that Jennifer 
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Popen was involved in that abuse, Mrs. Harvey should 
have done more. She should have arranged for a more 
experienced worker, perhaps even Mrs. Harvey herself, 
to visit the Popen home with Mrs. Lo and to undertake 
whatever other action might be advisable to determine 
if Kim should be removed at that time. Kim was 
Sta lime byyurrtune cofetudge \Nighswatdeir' siordernsot 
Bebritamye 2»), e977 672a) chaldfin: needs or “protection hand 
in the care and custody of the Society. Mrs. Harvey 
should have realized that Kim was in a situation in 
which she might be abused. Mrs. Harvey should have 
remembered that police officers, Mrs. Kirby and Mr. 
Carter had forcefully expressed opposition to the 
basic decision to return Kim even if no one apposed 
the subsidiary decision that the return be in May 
BIT G6. 


Onidiunly 626 Aeloy 6 p;eMusssHanvey Bia rledyhimeby 
leaving her in that position of possible danger 
without any consideration as to the extent of the 
risk and the advisability of removing Kim again. 


But for the vigorous representations of 
obheysmatiter ekirmilissideatn /iMrstqtanvey would inave 
Eepeaved Sher Wack tofsaithoughtandtactiom sn selation 
GoReKimis fintantebrothensweUnt rl rothers #presised "hen, 
Mrs. Harvey did not feel she was entitled to remove 
that infant from his home. 


ThisilcadsGintotanothertarearoL Pcritucism 
of Mrs. Harvey. Despite her training, experience and 
supervia sonyo pos btaon ssheidlaickedsval-satisfactony 
knowhedgeyoRethemproy ls 1onssom The sthridewe lla rel pct 


at least with reference to some of the matters that 
arose during Kim's case. 


She knew that Mr. Carter was accepting Mr. 
Hha gins bas trike ture. He was staying away from 
Jennifer Popen and Annals Popen and thus was not 
performing “his! duties?  sShe did: ‘not even “contemplate 
that it might have been: appropriate: to.advise Judge 
Nighswander:-of the,/ciarcumstancest and’ seek ‘some 
elawiiicattonwohethespospuLon.weShe. sald tihat. ut “was 
not until much Jater that she learned that, she could 
have returned to the Court to seek some judicial 
ass Hsiban ce Cowpermakt then socwety ttvo biuditirlii‘awes 
Guties. She did not even feel it necessary to speak 
tho Mriehosratiea ioral Gadviicetonm-fer sauthnority: to 
retain a solicitor. 
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She testified that she, like Mr. Carter, 
was distressed by the arrangement to accept Annals 
Popen's plea of guilty to the charge under section 40 
of The Child Welfare Act and to withdraw the charge 
against Jennifer Popen. She said that seriously 
affected the application of the Society for an order 
placingyKim Insattsmeanrc. 4 “Shemale mitipneyv entedag ner 
from presenting all the evidence which until then she 
intended to present. I have already commented upon 
the inadequacy of her presentation of that appli- 
cation: 


Mrs. Harvey was in serious error in that 
understanding. The two proceedings were separate and 
distinct. There is provision for them to be joined, 
but that was not done or even contemplated. Time 
finding of guilt against Annals Popen would certainly 
strengthen the Society's application. The withdrawal 
of the charge against Jennifer Popen would not in any 
way, #in claw} minhibitethesSocrety? Guponeiessappawca] 
tion, seeking to show that Jennifer Popen was 
involved in some way, directly or indirectly, with 
Kim's injuries. The withdrawal of the charge against 
Jennifer Popen was not a finding adverse to or bind- 
ing upon the Society in performance of its duties. 
That withdrawal did not render inadmissible any 
evidence that otherwise would have been admissible 
upon the hearing of the Society's application. 


In any event, I have found that the Society 
were apprised of Mr. Higgins’ proposal and did not 
object to the intention of the Crown Attorney and the 
Sarnia Police Force to accept it. Mrs. Harvey was in 
Court on behalf of the Society on February 23, 1976 
when the proposal and acceptance were implemented. 
she did not® vorce Gany objection... Litshe hadiiany 
concern about the effect that might have upon Kim, 
she» owed it. to Kim to voice the concern. She did not 
Speak up. 


While Mrs. Harvey was aware that The Child 
Well fares tc totcontempilaveds nenewal , =v aritatnonmeo Er 
rescission of any order thereunder, she was not aware 
that Mrs. Lo lacked that knowledge. Mrs. Lo testi- 
frnedithatocsihe: tundenstoodi athe Minit ladeter der io 
February 25, 1976 prevented the Society from seeking 
any greater or other order. That indicates a failure 
by Mrs. Harvey, as Supervisor, to ensure that Mrs. Lo 
had an adequate knowledge of the provisions of The 
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Child Welfare Act. If Mrs. Harvey was aware of Mrs. 
Lo's lack of knowledge, her failure to instruct Mrs. 
hOottand: correct her mrEsunderstanding ts all‘the 
greater, 


Por ven esc rare casi whbchot alkls’son: INES 
Harvey is as a result of her own personality and 
APLIaUaes soo Hea qual pircations sforeheropos Lt ionias 
given by her appear adequate. In practice they are 
less so. 


While Mrs. Harvey belittled any suggestion 
that she was a dominating and unapproachable supervi- 
sor I find she was Such a supervisor. 


She demonstrated that forcefulness when she 
persisted in her decision that Kim was returning home 
even in the face of strong objection from police and 
the Society's personnel. 


The two employees of the Society who 
objected to her decision were removed from responsi- 
DA ByiBLOL, site Py Mire Carter,4 whomwasssubond imategto 
Mrs. Harvey, was directly and promptly removed by 
herm=S*Mrs.> Kirby ,/-who-was not’ directly ysubordinatecto 
Mrs. Harvey, was indirectly removed in due time by 
the process of implementation of Mrs. Harvey's 
decision within the framework of the organization of 
the Society which gave the Family Services Depart- 
ment, and thus Mrs. Harvey, a pre-eminent position of 
authority. 


She demonstrated the forcefulness of her 
approach when she spoke of her ability to oppose 
eounsels ans court. That same belief in her own 
ability is shown by her decision to proceed on Kim's 
case without retaining counsel. 


Even that showed a bit of her assessment of 
hen positron withins thesSocuvety. .«Shéeswas asked 1£ 
she would have needed permission from Mr. Lovatt 
before retaining counsel. She replied that she might 
discussethevmatterswithiMr. Lovatt, abiteshe did “not 
require his permission. 


Thiat reply si disnecry “contrary, tothe 
resolution of the Board of Directors passed in her 
presence. By that resolution, counsel were to be 
retained only if Mr. Lovatt thought it necessary. 


shay: 


St:,llevainoetme'r: tex anp leio isime asset — 
confidence was her testimony to the effect that with 
training or education, presumably by her, Mr. Higgins 
could become a good member of the Board of Directors 
of the Society. He was the man whose talents and 
abilities as counsel were admired by her. He was the 
man who had successfully stood off the Society: for 
almost six months until the time was appropriate for 
his clients to have a resolution of the matter. I 
know Mr. Higgins only as a gentleman who testified 
upon the Inquiry. My assessment of him is that he 
Was net (too Bakely s00 <acceptrttne S@concepur that Mas: 
Harvey could train or educate’ hum: 


Perhaps the most telling assessment of Mrs. 
Harvey's nature and attitude came in the testimony of 
Mrs. Farina whom I have earlier described as being a 
gentle and compassionate woman. 


A. question was put to Mrs. Farina with 
reference to a workshop convened by the Ontario 
Association of Children's Aid Societies. The work- 
shop was with reference to court services. She was 
asked if she had spoken to Mrs. Harvey about it. Her 
reply was as follows: 


“AIO Ves wick chats tine, ‘bhey> woulda have 
beenwinsct hie Shade wod @109.7552e¢a nid) Gw es head 
arranged a court workers 2-day workshop for 
court workers of the societies and we sent 
Out Our advance material and had heard from 
all abut Stwos of, the socwetulesip To£ seopire 
wishing to attend. One of those two was 
Sarnia, so I phoned to be sure that, you 
know, that they had got the material. ‘The 
second society was one of the more remote 
Northern? onesetand they shadnitepgqotmene 
Maw laine: eb uthecSa rnd arredtvand Sse nice aire, 
Lovatt was away I spoke to Mabel Harvey and 
asked her if people; in facty from Sarnia 
were planning to’ attend and I was told that 
no? vreyiiwerent! to trandist iat tisea lilge+che 
Association had nothing to offer that would 
be of help to this Society, and conversa- 
tiom. UisSotthattwas: my conversatieor Ethen 
with Mrs. Harvey." 


Thake weve alenakslore TEeishows.  tiaeaMrss 
Harvey ‘felt that the Society’ could’ not benefit from 
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the workshop. It 1S broad enough to show that she 
relt the, Society -could not» benefat, from-anything the 
Ontario Association of Children's Aid Societies might 
have to offers» Forty-eight.of the other forty-nine 
children's aid societies in Ontario were sending 
staff members. The forty-ninth was in a remote area 
and had not received notice of the workshop. 


When one thinks of all of the shortcomings 
of the Society described in the testimony upon the 
Inquiry, even the testimony of directors, officers 
and employees of the Society, and particularly the 
testimony of Mr. Zwerver, Mr. McCabe and the members 
of the Farina Committee, it must have taken quite a 
DecscOonemcoOulotntcabiesthnat. Che, Ontarro —AssociatLons oF 
Children's Aid Societies had nothing to offer to the 
Society. 


Surely as Mrs. Harvey reflects now upon 
Kim's case and the Inquiry she must realize how wrong 
she was. She must realize that the Society needed 


help. 


That attitude by Mrs. Harvey was perhaps an 
enlargement or a manifestation of what I describe as 
Pieces Siu ate DOSit LOnmOde Chem SOCLetyY. se lne Cheemain 
that was .demonstrated by, the almost. complete. absence 
Si FCOMMUnNLCatuony between, athe .soocLe iy. and) othex 
Organs aba ONS Ow Nd y dials siete. COM Ube yasel nl 
relation to Kim's case. What little communication 
there was, waS initiated by others. Only ~once,. on 
live? Opel Oe Oe ACC ewoOC Le tye nbd a bes cps COmmiuni ds 
cation. Mrs. Lo telephoned Mr. Brouwer. 


Mis. ~eHarvey. Was je siN epracrice sup renc 
within the Society in relation to the management of 
cases. She had an over-abundance of self-confidence 
and assurance in her own abilities. She imposed her 
untrammelled will upon others in the Society. She 
sought assistance from no one. She rejected, out of 
hand, suggestions made to her. 


The self imposed isolation of the Society 
was a great weakness. 


I have already written of Mrs. Harvey's 
testimony wherein, when speaking of her decision that 
Kim should be returned to her parent's home, she said 
"apparently at some point I make the decision that it 
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would ‘be® worthwhile trying -12t.™ eA anotherspoine, in 
the same context, she said "I thought we could try 
Dts 


There was no valid support for that deci- 
sion. All of the expert testimony condemned it. 


With all due respect to Mrs. Harvey, she 
Beduced sthe, basis <f ore hed 6.calstomeeo sone Or 
"trying." There was an element of experiment or test 
Or perhaps even gamble in her decision to try. She 
was prepared to conduct an experiment without any 
professional basis therefor or control thereof. Mrs. 
Harvey was prepared to risk Kim's safety. 


The experiment was doomed to tragic 
failure. Without professional basis or control it 
was no more than a gamble. Mrs. Harvey gambled. 
Kim's safety was at stake. Kim lost. 
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Chapter XV 
The Role of William J. Lovatt 


Myce apirermi x) Viiwis tater ithatyatapart from 
Kim's parents, Mabel Harvey was the most important 
percommian ak im “sauiwtes fromedunes Hyapiho 75) untieh her 
death On August) bi, 97>. 


Mabel Harvey assumed that importance only 
because of the failure of William J. Lovatt, Local 
DiteeoCctoOm sors the msociety (during vallmor Kim's “litre, Sto 
perform his duties and fulfill his responsibilities 
adequately or reasonably . 


Perhaps in keeping with the tone of the 
entire operation and administration of the Society 
during Kim's life that failure of performance was not 
the result of a formal and structured assignment of 
duties bys Mrs Lovatt' to Mrs. Harveys lt camerabout 
as a result of Mr. Lovatt's self-imposed restriction 
SPehiismactivrvives withinether Societywandthis tacit 
consent to Mrs. Harvey's assumption of or ascendancy 
Povauchority s 


If Mr. Lovatt's involvement and interest in 
Kim's case was typical of his involvement and 
interest in the cases or matters being dealt with by 
Phe society, Lois clear that» he was.derelict and 
incompetent in the performance of his duties. There 
was no testimony upon the Inquiry to satisfy me that 
Kim's case, insofar as Mr. Lovatt's involvement and 
interest was concerned, was in any way atypical. 


In the sense of the nature of the case and 
the severity and multiplicity of the injuries which 
Kim suffered through the periods of her life while 
she was in her parents' home, Kim's case was 
atypical. No one of the personnel of the Society who 
testified upon the Inguiry suggested there had pre- 
viously been such a case dealt with by the Society. 
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But even a case of that severity was not 
SULfYrcient to draw -Mr.9 lovat t= from hrs= apparenuLy 
all-consuming Interest In and concern about] tne 
financial and budgetary aspects of the Society's 
administration. 


Mr. Lovatt testified to the effect that his 
office door was open “to ‘the’staffi vof tthe “Socrety rand 
to others at any time. He seemed to take great pride 
iyi sthat.. Vteimaye@besthateihns: doors wasmph y saic amity 
open, but it would seem that in some way Mr. Lovatt 
she lTtemed toehi nd? anise nvang ibe Wb Gh vam ly 
impenetrable screen across the doorway to his office. 


The testimony upon the: [Inquiry worch rs 
reviewed in some detail throughout the Report was 
Overwhelmingly sufficient to satisfy me that during 
Kam vse lite the ‘organization. fadmianws tratawonssand 
Operation forethes Society iwerver nots rade qu atvegior 
Satistactory. 


The testimony clearly and amply demon- 
strated that the practices and procedures employed by 
the Secirety;mespecralby*inirelation tolthe "*managemenct 
of Kim's case, did not satisfy or meet usual, normal 
Or reasonable standards. 


The testimony clearly and amply demonstrat- 
edathateithe personnel tofethe Socwety, .1neludrirgeMa- 
Lovatt, and especially those most actively involved 
in Kim's case, lacked Knowledge and expertise which 
would usually, normally and reasonably be expected to 
be possessed by social workers responsible for the 
management of such a case. 


Alt gotpthateisssubstanti ably gbornesougsby 
theistestimony som oneyorumoresor adel) of SMrssark arm nia, 
Mr. Heath and Mr. Petersen, who comprised the Farina 
Committee, Mr. McCabe and Mr. Zwerver, who were 
assigned temporary duties and responsibilities in the 
SOGlLetyisinet978y, andsbu. slurnereandebusbates. “Even 
the testimony of various members of the personnel of 
the Society, 2ancludings panticulanhyoMrs .bHarvey: and 
Mr. Lovatt, Supports my view. 


The deficiencies I have mentioned contri- 
butedsdirnectly andrirtndirecthy skrouthentrvagedys ofisiim-. 
Mr. Lovatt; as: Local (Director of [ene -coclety,. must 
bear responsibility for those deficiencies. 
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Atvethes oats 6 be Deiwars hatte gstre'’ss that I 
accept as correct the testimony which expressed 
commendation for Mr. Lovatt aS a man and as a person 
genuinely interested in and concerned about the well- 
biemisng VOLeiponsions, .especrallyecha ld ren: ameithie 
community»in¢-which! he lived. © Lvam satisfied. that he 
wanted to perform well as the Local Director of the 
Society. Simply put, he failed. Some matters which 
contributed to his failure were disclosed in the 
evidence upon the Inquiry. In other areas I sensed 
some underlying factors, not clearly expressed, if 
expressed at all, which may have contributed to his 
failure. 


Mrs -LOVvatwis curnicukum eatae, ese eerOntn ash 
Schedule 1-E to the Report, discloses his educational 
qualifications, his employment experience and his 
involvement in community agencies and activities. 
Clearly he sought to improve himself so as to enable 
him to contribute to the benefit of the community he 
served. Even there his special interest in 
accounting is disclosed. 


Mr. Lovatt became Acting Local Director of 
EReeSocretyf inkl 968.4° FromeMranCharke setestimony at 
would seem that Mr. Lovatt was not confirmed in that 
Peston, tunta doy 0 Sater othe Sexpira te onto twiiat 
might best be described as a probationary period of 
eighteen months. ThAaAEY proba twondnry penriodtwas 
Bequured@by eth esiiiinwstrysofeCommunmeyeand soca | 
Services, which hereinafter in this Chapter I shall 
Cauieeien cyeMinisitmy say Samiekardyestine taMiinsvs Ger Bon 
Consumer /and “Socials Services tishallibertcalled the 
"Minister". 


The probationary pervod apparently was 
required because Mr. Lovatt did not possess the 
qualifications necessary to, enable or permit* the 
SOctety LO apporntehim to bestocal=ipyrectonewlthout 
the favourable opinion of the Minister pursuant to 
paragraph 11(b) of Regulation 86 made under The Child 
Welfare Act. 


In due course Mr. Charko wrote a memorandum 
tod therDvreector fappormntedPior the yourposes  otethe 
Chad welthariey Ret recommending “Mr? Lo vias Ys 


appointment. 
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Mrs eCharkolspoke (of °Mr.o Lovatiss econcern 
about the requirement that he not be confirmed as 
LocaboDnréector) of the sso cmetyxuneeh meivernwainat 
probation aryoipenmilods Mine Chanivoite spiigests enieeme 
thoughtr thety fal Local (dirmectors of dabchuskdren “sHasd 
society appointed from among the personnel of that 
societyimightuhavessome? -dittitcaphtvigin moshing 
acceptance jon necognitvonfjasfs local \dagectonstrom 
personnel who might consider the new appointee still 
to“wbemone ofsthem. 


Mr. Charko said there was no statutory or 
regulatory provision establishing such probationary 
period) but ith was <a product ,oft Mine policysormtnc 
Ministry. 


Perhaps, so far as Mr. Lovatt was concern- 
ed, an unfortunate adjunct of that policy was that 
during the time he was merely Acting Local Director 
of theysSociety jo hes didienot havesauthorvtyy-tomsugn 
various rather routine documents which therefore had 
to be senteeto the aMinistry pio raisimd natiuiise: fbyuseie 
Dineetoniappointedmiomst hegounposes mo fey niece naan 
Welfare Act. “=nt: 


That piracksof squalbréiaeat ton ¥issones.o fHithe 
factorss tosowhichel sabludedswhen;tearlier sin 4thas 
Chapter, I wrote of my having sensed that there were 
underlying factors, not expressed or at least not 
clearly expressed, which may have contributed to Mr. 
Lovatt's failure. 


Dragolwr ner esiploker off bMirts. Sa atmayernes 
impressive qualifications. He expressed some doubt 
asi to the ‘current validity of her qualbrrications, buc 
he said she was perhaps the most highly qualified 
person who, aS a social worker, was involved in Kim's 
case. 


I sense, without proof or even direct 
testimony ~sthateMr.oplovat tse wasth Shi's eownaiLi meed 
qualifications and his own reserved manner, stood 
somewhat in awe of Mrs. Harvey with her apparently 
Superior qualifications and her dominant manner. 
That may have been an unexpressed reason for Mr. 
Lovatt!s ivirtualpabdication<of «sesponstboLiity yand 
authority and assignment of essentially final 
authority for the management of cases in the Society 
torMrs,o Harvey vwhrle cbve .bustedchamself with 
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administrative, fiscal and budgetary matters and even 
more mundane physical tasks. 


As one reviews Mr. Lovatt's curriculum 
vitae it would seem that Mr. Lovatt's appointment as 
Local Director of the Society was mainly because of 
ha svelongesecnverce “CoOritite: Goicire ty laimticd itifiesr enit 
capacities from 1959. No testimony indicated that 
the Society looked beyond its own personnel to fill 
thewposatwuons 'Thus, 1 might ‘be said that, for his 
purposes, Mr. Lovatt was in the right place at the 
right time. 


There was no testimony to indicate what 
Criteria, if indeed there were any such criteria, 
were applied by Mr. Charko in determining that he 
would recommend Mr. Lovatt's appointment as Local 
Director of the Societyaand ebysthesMa nustenms im 
determining, that he would accept and act upon “that 
recommendation. 


It may be that the apparent absence of 
epproprlatescriteria sforluse vby Mes -Charkofan@ the 
Minister in connection with the appointment of local 
directors of children's aid societies contributed to 
Pier pia Cingwot lone esirche ase Mrs 5 10 Vatit’ Sun esuich= a 
responsible position. 


The absence of any effective ongoing 
assessment by the Ministry of Mr. Lovatt's perfor- 
mance of his duties after his appointment as Local 
Director of the Society certainly contributed to the 
sad state of the Society as revealed in 1978. 


Dr. Turner's testimony as to the need for 
social workers to keep their qualifications current 
invthe “light of * developments Fin (the rpraceircetio£ 
social work raises a query which flows from that 
absence of information as to the criteria used by the 
Minister and Mr. Charko. 


Mr. Lovatt was recommended for appointment 
as*Local Director of “the Society in 1970. Even’ apart 
from any question as to his qualifications for the 
position in 1970 there was absolutely no testimony to 
indicate that at any time thereafter he acquired or 
Maintained a standard of knowledge and expertise 
sufficient for the adequate fulfillment of the duties 
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and: obligations of the position®*in the succeeding 
years. 


From his own testimony as to his activities 
I would tend to believe that, as he became more and 
more engrossed in the purely administrative facets of 
the administration of the Society, he progressively 
became less and less aware of the current practices 
in social work. 


I am unable to identify which was cause and 
which was effect. That “vst? “Dede Tot kinows 1hiee 
retreated to the administrative tasks because he 
recogna zed his Wimttations? int therpertormance of 
other aspects of his position or if his involvement 
in the administrative tasks prevented him from 
Naintalniangwavsatastactory istandard*™ ofiquabiercatvon 
to perform the other duties. 


Mr. Lovatt was aware of the terminology of 
section 4(1) of The Child Welfare Act which defines 
thelinesponsibelentneswor Yagi o caleediiiree Cor ?.o fea 
children ls¥aid society s=Ulnohis tes timony) heasser 
forth a number of descriptive headings of the work he 
dud fontiag typucaledaye inal 975) @ OMG tion 19 /eygancmaie 
asSigned to each a figure representing the percentage 
of the whole of his work day devoted thereto. In 
tabullan form thatetestimony =.s reproduced as fol Fows: 


Correspondence with Ministry and agencies, 15% 
including Ontario Association of 
Children's Aid Societies 


Finance including preparation of budget and 15% 
Supervision of expenditures by staff 


Personnel matters, hiring, firing, 10% 
resolution of problems between workers 
and supervisors, meetings of Personnel 
Committee and negotiations with 
Staff Association 


Meetings of Board of Directors and 10% 
Committees of Board, including 
preparation and collation of statistics 
and reports 


’ Consultative meetings with supervisors 10% 
and other staff, including questions 
of case handling 
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Meetings with managerial staff including 10% 
supervisors and office manager 


Personal court work in respect of 5% 
unmarried parents 


Direct work with clients 5% 


Planning development of the Society, 5% 
use of personnel 


Inter-relationship with other children's 5% 
aid societies including regional 
meetings of local directors 


Community work 5% 
Miscellaneous 5% 


He said that a majority of his time sheets 
kept for certain parts of the year showed that he 
worked more than 170 hours per month, exclusive of 
evening work related to but not part of the Society's 
Own work, whereas the average should have been about 
iS2 Shouts. Wi troutitanye detal ls eolrithics amount go & 
related evening work, it would seem to me that 170 
hours Per EMOntnys by TcSelh 1S not 1aparticuliamnby 
gruelling workeschedulée=tor vthe Vocal dvrector*orea 
children"s@aid@society % 


Mrs Lovatt  saadmthatvithe> amounteofmtume 
which he spent in relation to the Society's budget 
had increased tremendously, as had his time spent in 
GCOUPL. 


He described 1976 as the worst year he had 
experienced insofar as budget preparation and 
financial control were concerned. That was because 
of fiscal restraints imposed upon the Society through 
the Ministry. 


Invandother “part? o£L9 hisPtestimony Mr sCLovatt 
descr@bedy his activttives son, Vartypircaledaysin- the 
CfEL Ce: “or hetdgatnotesiggqes tre ewacttheetsort tot 
activity’ which®odcurred* daily son-even reqularly , but 
hetdid: Ssayeltewastundiicative "otf theskind of tthings 
that could =andedias happen. 
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Were 1t not for the tragic events which led 
to this Inquiry some of Mr. Lovatt's testimony would 
promote chuckles as one envisaged him doing some of 
the things he recorded. They were the more mundane, 
physical tasks I mentioned earlier. At the relevant 
time he was responsible for the administration of the 
Society with an annual budget of over $700,000.00, 
with a staff of about seventeen social workers, 
including the supervisors, and six clerical workers 
and wlthwabout flety-voluncecrs: 


His typical day began at 9:05 a.m. with the 
report that a ward of the Society had run away, ap- 
parently from a group home. He said he was involved 
ipethisiebecause li tumequrred contact wiih iancener 
agency" which wanted to deal with him and not a 
member of the Society's staff. Presumably that other 
agency was the police who, he said, had already been 
informed. 


The validity of that stated reason for his 
personal involvement escapes me when I consider the 
testimony as to the value of or need for each social 
worker to develop relationships with workers in other 
agencies, preferably on an individual basis to 
develop confidence and understanding each with the 
other. 


Ef there was validity yvrorsthnepreasonssguven 
by Mr. Lovatt it should have raised some question in 
his own mind as to how members of the staff of the 
Society were performing their duties. There was no 
testimonyethatsMr oelovattywasetativral! dastirbcdabpy 
what would seem to be an expression by others of a 
lackwof (confidencesinitherabi bity -of “the staf£ of the 
Society. Indeed Mr. Lovatt seemed to regard all of 
this as some sort of re-assurance of his own 
importance and ability. 


For my part, I think it is a sad commentary 
MpOnEChessSocietymand upon Mr. Lovatt;) “as tts anocal 
Director, that the Society's worker responsible for 
the management of that particular ward or group home 
was not accorded the courtesy or confidence of the 
other «agency ;euMreeLovatt) abeted=athat, unfertunate 
Situation. 


Ate 2 Oma un Sh hesvspokeuwith vthe- foster 
parents of a ward of the Society. They wanted his 
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approval of an unusual expenditure and called him 
because he was known to be "controlling the Agency's 
finances". Again, in the absence of testimony that 
the Society's worker involved with the management of 
that ward's case had been approached by the foster 
parents about the matter and had refused their 
Bequest atledoubt. the waladatyaokedthe -need«foraMn. 
Lovatt to have become involved. 


EUrthersltgis abit) sumpins iwngsetojwme athat 
the testimony did not indicate that Mr. Lovatt was at 
all interested in speaking with and obtaining the 
views of the Society's worker and his or her super- 
visor before dealing with the request by the foster 
pakencs. 


the. Nen.te tem i 1:ss -t.h eueteisris be.tiomnasesiersa 
tentative chuckle. Mr. Lovatt did laugh as he spoke 
of it. At 9:40 a.m. Mr. Lovatt carried a typewriter 
downstairs because a volunteer would be using it. 
Such a c_task, .SO minor, bothsAanssthimexinvolved--and 
mporrance,of .<subject matter, «should. not merit 
mention. He said he had to move the typewriter 
because often he was the only male in the office and 
Funds were not available to enable the employment of 
anyone for that purpose. 


In the same vein and for the same reasons, 
at. 9:50 a.m. he helped.a."foster -home finder” .load Ja 
Gribicintosithe vsociety ‘swstatron swagon.e He said .only 
three or four of the Society's volunteers were male, 
but the Society moved a lot of furniture among its 
foster homes and its office. 


Assuming an eight hour work day, which is 
longer than what his time sheets indicate apart from 
"evening work", those two menial tasks consumed more 
bhane4 260 teeta id ayy. That; wouldaseem!,ton be ;an 
entirely disproportionate allocation of the time of 
the Local; Diarectornsofthe-,Societ ys 


Then at. 10:00 a.m.,Mr.. Lovatt spoke with a 
Supervisor and one of the Society's workers about a 
problem in a group home. The Supervisor had dealt 
with the matter, but Mr. Lovatt wanted to impress the 
worker with the importance of the matter. 


There was no testimony to indicate that the 
Supervisor had not handled the matter appropriately. 
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Nor was there testimony to indicate that the worker 
required any comment from Mr. Lovatt to ensure that 
the importance of the matter was recognized. 


Atty] Oi Pace Marie doviaketrer e clemive dara 
telephone call from the Probation Services about a 
juvenile who might be placed in the care ofthe 
Society by ‘a court )o (That¥aroses fromnan vamendmenuronL 
ihesirarning SchoolsGaAct awhticharesmisted, unemany 
juveniles being placed in the care of children's aid 
societies rather than elsewhere. 


A Cie 081470) fatima anew bie g-anr-htio. ad.ercrl® py ween 
correspondence. 


Hel scoutdenote hawei donee mich ribo weesehe 
correspondence because, at 10:45 a.m., a Supervisor 
spoke to him about the earlier request that day by 
foster parents for an unusual expenditure. Again I 
note the apparently inappropriate sequence of 
approaches’ toeMr. Lovatt. 


At 21200! Yaeme-thesrun=awayewanrd: had@been 
apprehended in a city some distance away. An escort 
WaserequilRede@t citreturnivthe ric husids stor itihie ssoete tye 
There was discussion as to the appropriateness of a 
volunteer performing that duty. The suggestion was 
rejected. A worker was assigned. 


Again, it seems to me that any question of 
the possible role of a volunteer in such an instance 
Should have been resolved earlier as a matter of 
general policy’ of "the “Society. 


Noo reason iwas given" £or MresLovatt's 
personal involvement. There was no suggestion that 
the Supervisor and social worker involved in the case 
could not have made arrangements for any necessary 
GScoOrt. It was an example of the recurring theme 
that there were no appropriate codes of policies and 
procedures. 


Atalhli3 Ovaemee Meron Lovattethastily ieprepanred 
a report for a luncheon meeting. He attended the 
meeting sminomel 2ountal 3200p. mek osiuchwmectingsr were 
usually with members of the Board of Directors and 
were usually held in the Society's offices. 
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BGO ws Soe unt] e238 Owpam ashe Yehtrved]-"to 
cope with correspondence." 


Ate 26. USip iran eCoabe gain seoreryeirorkar range 
group home placement for the juvenile mentioned 
earlier by the Probation Service and who had been 
HEOUGIEsLOVLhe* Society “Ss sofiice. Mr. -Lovatt “Said “he 
was involved because "the Local Director has more 
influence than a regular worker." 


Again I query the validity of that reason 
in the absence of any testimony to suggest that "a 
regular worker" had tried and failed and his or her 
Supervisor was unable to resolve the matter. ‘LE eM 32 
Lovatt became personally involved in the first 
Mistwatce metre eae Dp bitved ster regulates w Om iGcsrim Onvmmcnil 
Opportunity to develop the community network which, 
the testimony of experts satisfies me, 1s necessary 
Go thenadequate Wand esvecesis Lud teuncet ronan of ta 
social worker. If the regular worker and Supervisor 
were unable to resolve the matter, it might have 
indicated that those persons required some guidance 
in the performance of their duties. 


ihatepartvciVarwacwiverny by Mite eionrcatt 
might have involved telephone calls to municipalities 
some distance from Sarnia as well as local calls. 


At 3:10 a member of the Board of Directors 
visited with Mr. Lovatt and discussed the affairs of 
the Society. “Such visits’ and discussions™were’ often 
impromptu and unannounced. He cited them as examples 
of his open-door-policy and availability to all. 


At™4s 15Upim> Meret ihovatttorltediive, finan 
dealing with correspondence. He noted the annoyance 
of the Society's office secretary because the hour 
was late and some matters were "quite urgent." 


The next item tends to raise another 
chuckle when coupled with one he mentioned a bit 
later. Mier GOV att.t* sia dist hatseat “die Sie pe mie ie 
Society's station wagon had "broken down again" and 
reguired service. He said he was involved because he 
"dealt with the running of the car fleet after [the] 
Society's former office manager died." The station 
wagon was an older vehicle. It was the only vehicle 
Operated™= by =th’e™*S0 cq et yrs Orr e®ty ehnserlic™ thd mdsby 
constitutes a fleet. 
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He gave no reason for the inability of the 
current office manager of the Society to perform the 
Same duties as were performed by her predecessor 
beyond saying “there was no one else able to do it." 
I am not satisfied as to the validity of the reason 
given for Mr. Lovatt's personal involvement. 


From my assessment of members of the staff 
of the Society who testified and from the testimony 
of Mr. McCabe and Mr. Zwerver as to the competence of 
at least some of the clerical staff of the Society, I 
am Satisfied that Mr. Lovatt assumed the task of 
managing the "fleet" voluntarily and unnecesssarily. 
He might better have left management of the "fleet" 
to someone else while he dealt with urgent 
correspondence. 


He said that in managing this part of his 
duties he often asked his wife for assistance "in 
moving the car about." 


Ato4: 4974 p.msiMreowbovatitin began! to) cheak 
statistics for the month and to prepare his monthly 
report for the meeting of the Board of Directors of 
thermsocrety. 


Ate G2 0epimey he Blefte for -hromerern same 
Society's station wagon, followed by his wife driving 
their personal vehicle so as to drive him from the 
service station where he would leave the station 
wagon. 


At 6:40 p.m. he received a telephone call 
at his home from the police who had misplaced the 
Society's duty worker roster. 


Mr. Lovatt took a message from the police 
and then passed it to the appropriate worker on the 
society's start. “One® can ‘only wonder why he would 
not simply have given that worker's name and 
telephone number to the police. There did not appear 
tol have; been fany reasonmiom Mrs Lovate tomwhaveydone 
mone *thanprnat: 


Thenerromets: VE pm emg hese se meeas 
attended” the ‘meetrng ofstherBoard ot sbirectors 7 31 
presume it was then that he presented the report he 
began to prepare at 4:47 p.m. 
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He acknowledged that the Board of Directors 
of the Society relied heavily upon him during their 
consideration and discussion of the various matters 
dealt with at meetings of the Board of Directors. 


Adpio7foPeehatsicon views GEOw mei raustarte: ‘of 
fFlurrying disorganization. Mr. Lovatt was involved 
Enwow cayurme edetai ls Ff which: sco untidy emisi dey tranid 
appropriately have been handled by others, whether 
they be social workers or clerical employees of the 
Society. 


What@henotempanticular by ses thatenoneso£ 
that day appears to have been devoted to any major 
broad concerns of the Society or to a consideration 
of development of policies and procedures or even the 
budgetary and fiscal problems of the Society. 


The proverbial molehills received attention 
while the mountains remained unattended. 


Lenoteralsorehatmrtawaselsl 30 sagm. sbefiore 
be began to prepare a report for a meeting with 
members of the Board of Directors which began at 
twelve noon. Even he acknowledged that it was pre- 
pared in haste. I would wonder just how thorough any 
report prepared under those conditions could be. 


In the same vein I note it was not until 
4:47 p.m. that Mr. Lovatt began to check material and 
to spire pare= his=montGily sepOmst -lOmth ow Board sof 
Directors. I gather the meeting at which the report 
was to be presented began at 7:00 p.m. Mr. Lovatt's 
secretary had been showing annoyance at 4:15 p.m. 
because he was only then dealing with some "quite 
urgent" correspondence. How much more annoyed would 
Phelisecnetany sie? difteaskedmtromtyperandspierhaps 
duplicate the monthly report which he began to 
prepare at some time after 4:47 p.m. 


Andeta gianin-,ahb owen rough comp beikes-and 
atcumate-rco usd ayarie poMwratpme Daweds uUnderes uch 
conditions be? 


It would seem that Mr. Lovatt was not well 
Organized. He dealt with minor matters which others 
could have handled, but left preparation of his own 
reports wtoythe Board of) Dinectorsiiuntilavirtuallysthe 
last minute and left "quite urgent" correspondence 
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until 4:1 Sepemsowhich Stoo waster twaalyeeuh ee last 
minute. 


ALIGODRENIT SmsORte Ofetestinony DyEMr aelLOvVace 
is placed in an appropriate perspective when reviewed 
Ln eCOngUNn citi One withwetherlatermgtesemumony., Of Harney 
Zwerver and Mr. Zwerver's earlier reports to the 
Board yore pamectors: 


MUG Oo 2Werver" st curriculum ivait aes forms part 
Of [Scihte dipie “bet of ithaca Ke pom te He was well 
Gualat ved sand tant cull ateny siOn GManechas 7 eo cane. was 
appointed as Special Field Consultant of the Ministry 
responsible for the operation of the Society. He 
beganwhas dutwvessyoen Marche l37eL97S.) Sinethiatearcange— 
ment Mr. Lovatt remained as Local Director of the 
society, butihis Twveporting relatrvonship mwas *togMr. 
Zwerver who was responsible for the overall adminis- 
CrationweofSthesSocrety: 


Mr. Zwerver was also required to assess the 
Society's operations, particularly in relationship to 
some areas of service that required prompt attention. 


Mr. Zwerver's initial impression was that 
the Toociety twas7ein. atisiva tie. fot iconiusi on. He 
recognized, I think appropriately, that some of the 
confusion arose from concerns engendered by the then 
recently publicized developments in relationship to 
Kim's case. 


He concluded that the operations of the 
Society were not then satisfactory. He attributed 
that. conditions inspartatonsinadequatehprocedures<a: 
He described some of the Society's procedures as 
being "Seriously inadequate". He said confusion 
within gthenSocrety contributed: to .the wneatusfactony 
condition. 


As requested by the Board of Directors of 
the Society he made a report to that Board on April 
i SM ELOTee OTA ecop ye tof£eahis Weck en] repontwiwas ipnediwesd 
as an exhibit upon the Inquiry and is reproduced as 
Schedule 2-V to this Report. 


Thateinepontlisimotee ntume lbyivandes. ole ly 
reterrabil en to {Meas tova Ces Abutee art em ariy when 
considered sinscon) unet teongwith tthemtreports soficthe 
FarinasoCommitbeé sartigivesva’ pretureaetio Slshocking 
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inadequacy and disorganization of which Mr. Lovatt, 
as Local Director of the Society, should have been 
aware. By the same token he should have done 
something about it. He did nothing. He must bear 
the responsibility. 


That is all the more so because Mr. Lovatt 
himself was a part of the inadequacy and dis- 
Organization. 


Mr. Zwerver's general observation was that 
there were members of the staff of the Society whose 
knowledge of The Child Welfare Act and the Regu- 
lations made thereunder was inadequate. There were 
practices and procedures which did not meet the 
statutory and regulatory requirements. 


Mr. Zwerver Said that Mr. Lovatt acknow- 
Pedged= to-him™ that -members-“of-~ the “stat ff "o£ S the 
Society did have various levels of knowledge of the 
Pegistation@=and ofthe Socrety’s Tfunetron. that ws 
understandable. But Mr. Zwerver added that he told 
Mr. Lovatt that the level of such knowledge possessed 
by some of the staff was inadequate. He said Mr. 
Lovatrr-agnecd=wirth Nine [raters not acceptable. == He 
should not have permitted any member of the staff to 
maintain an unsatisfactory level of knowledge. There 
was no testimony that Mr. Lovatt had taken any steps 
tovwensure “that thatewnsatvstactonry "s1tuat1 one was 
COrrected. 


It would seem that rather than moving a 
typewriter, loading a crib, driving a station wagon 
in for service and doing some of the many unimportant 
things -Mr *SbovattwdescribedVinehis "testimony, he 
Mign Venere “approvprvately" and@protlreably “ror tne 
Society sand those = whom =e iserved, partrrcularly "in 
this context, Kim, devoted some of his efforts to 
ensuring that the Society had appropriate policies 
and=procedures’ "and “that *allemembers sof tts stable 
obtained and maintained an adequate knowledge thereof 
and of the applicable legislation and regulations. 


Mr. Zwerver said that problem was compound- 
ed by the almost total lack of up-to-date written 
policies and procedures. When asked for material 
upon the policies and procedures of the Society, Mr. 
Lovatt was able to deliver to Mr. Zwerver only two 
short documents. They are reproduced in Schedule 2-L 
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and 2-M to this Report and were commented upon by 
members of the Farina Committee in their reports and 
testimony upon the Inquiry. 


There was testimony upon the Inquiry to the 
effect that many children's aid societies in Ontario 
did not have extensive documents setting forth 
policies and procedures, but they functioned well. 
That they did so is probably because of particular 
circumstances, perhaps of leadership or supervision 
or .of=personnel,.4which tdi.d-notmexisit aim tthe society. 


The Society clearly did not function well. 
The absence of written policies and procedures 
contributed to that unsatisfactory condition. 


Mr.) Lovattemnt his testumonyastatede thatmhe 
spent a considerable amount of time and energy upon 
budgetary and financial matters. He said that about 
fifteen per cent. of his time was devoted specifical- 
ly to those matters. Other headings under which he 
listed the expenditure of his time would seem also to 
have some relationship thereto. 


Some such would be correspondence, negotia- 
tions with the Staff Association, preparation and 
collation of statistics and reports, managerial 
meetings and planning. So too would some of the 
Matters I have already mentioned. 


The financial and budgetary concerns of the 
Society were directly affected by some of the matters 
mentioned by Mr. Zwerver. It must also be remembered 
that Mr. Zwerver advised Mr. Lovatt of the contents 
of his report as he prepared it for presentation to 
BhemBboanrd (otaDpanectogstofethe Sociretysand Miawslovate 
did not disagree with Mr. Zwerver's observations and 
assessment of conditions within the Society. 


Some portions of Mr. Zwerver's report to 
the -Boanrd sot Direc toresetf—. the. 50. cn etawesandinO beheas 
testimony upon the Inquiry were addressed specifi- 
Caldy wo; ceonsiderationltote the ibudgetarveand fiscal 
affairs of the Society as he found them in March, 
1978 and his recommendations for rectification of 
What he said were deficiencies therein. 


Mr 4werwer «rn spatiadriaphesAwi/-6.O:f4 has 
report, wrote that with budgetary pressures upon 
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children's aid societies "Service criteria tend to be 
determined by the workload pressures at intake." He 
wrote that the Society's staff were not clear as to 
the Society's service criteria and as to what cases 
should be or should not be opened for service and 
why. He recommended that the Society clarify its 
Criteria for the provision of service. 


Png itis ves tumony/ impon met her ving udairy ale 
enlarged upon that to say that there was "confusion 
about when cases were to be opened" and about 
priorities so that in some instances decisions were 
dictated by "pressure of time [and] the availability 
OnInon—avatlabmlaty of imoneys (ee tthatelveds tosincons 
Sistency in decisions and, in some cases, to the 
Failure of the Society to provide necessary services. 
Tia Cosine tibman es ledeatoe others jane thershihedidG ibiemird 
dissatisfied with the Society and its response to 
matters referred to the Society. | 


Later in his testimony Mr. Zwerver expanded 
his comments to say: 


ict Limwas cOobviiotsy,trommourm pre liminary 
observations that there were no clear 
criteria for (a) opening cases and con- 
sequently as a result of that there were no 
cleantcriterta ior statins tueallvaopenitng 
cases, so even if a Worker decided that a 
case ought to be opened for service it did 
not necessarily mean that at the point 
where activity began there was a statisti- 
Cake countaingiwoOt th ati pachiny by esti ec rain 
terms of a case being opened so that there 
Was aMrecord ore rhatractivi ty, aca ndgicon-= 
sequently also the statistical count that 
eoOucdkd, jbe used, ant discuss ponsiiwil thicthe 
Ministry around staffing requirements for 
instance was also then not accurate, and 
there was a great deal of activity going on 
in the Agency that was not being counted by 
the staff and this created substantial 
disparity between the actual activity going 
On and what appeared to be going on on 
DGC Wiese ote 


",..-staff were feeling pressured and a 


great deal of that pressure was due to 
heavy work load but when one looked at the 
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statistical information available related 
to their work load it appeared that there 
was not a ‘heavy work Jodd;vand? that'-became 
a serious concern." 


Mr. Zwerver testified that he arranged for 
the “establishment vand “maintenance "Of asp roper 
statistical” system to provide ‘a More accurpate count 
Of themachiv el esmofetherSocrvety.meGlenical=statt 
operated that system as much as possible to relieve 
the pressure on the social worker staff and to leave 
them more time to serve their clients. 


ltawaseclear to» me “that @thatesoresol nactver 
directly affected the preparation of the Society's 
budget and the approval or rejection of that budget 
by the Ministry. 


that. was borne*ouwteby -ther Gestanony-<0 beeline. 
Zwerver and Peter McCabe who, on May 22, 1978, was 
apip OMe ede "tombe Fin Ceram @locaim ipa wee Gor of at hte 
society. 


Ws2 alivesulite oPetrvetp rovers cod bation: of 
material sirom? the files of the tSocrety 9 Mr. “Zwenrver 
and Mr. McCabe were able, in June, 1978, to satisfy 
the Ministry that the Society was understaffed -and 
Peqummedamoe re Saiind se. tien resis Cwasetthat tire 
estamated)-expendaivures othe tSocrety for 1978 
approved ibystt hel Mpnasit ry Gwemebaneathe sum ‘o£ 
$848,000.00. Mr. Lovatt had earlier presented for 
approvaleaet budget Hor HL9is- ane ewe noumreE Of about 
$821,500.00 and the Ministry was prepared to approve 
a tbudge t= ain* thefamnotunt to tsonly 7S 725,, 000200" 


Me. BS bOvatt)— asf bocal/<D irector7s7*nust- bear 
responsibility for all those deficiencies noted by 
Mr. Zwerver and Mr. McCabe. 


Evens more: “distressing some; tas =f Vp lace 
that sréesponsibwmlileyioneMreehovatibpmiseto note thatehe 
apparently was aware of the problem, but would not or 
could not Stace ups toe errand Sresolver eeVeMrliy 2ZWerver 
hes titvedirmny pance 


"Wes dild gen into ‘substantial discussions 
before Mr. Lovatt left regarding the method 
of counting things, when cases were opened, 
how they were opened, what was legitimate 
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case activity, how legitimate case activity 
could be counted and he really said that he 
was looking to me to develop a better way 
OLPCOUNCING tiwngse OUG. Of. My. Dar GLucu bar 
Orientation to hopefully be able to support 
the arguments that he felt he'd been trying 
to make to get additional staff in the past 
and, you Know, as it’turned out over the 
GOuUKS Ge GOL eEnesnextMlLourvoLrmiiveslmonths gand 
Pedon’t thank pth usifiisw@an heanewrabusanescs 
tha ttisssc oningeiamto gtieeehaldnen“ismArd 
Society. We were able to increase the 
volumes very substantially, at least the 
numbers reflected I think the volumes in a 
very different way and consequently when 
Mie ehicCaber andl tdid: Gos toeeneriin1s ULY @tO 
request additional funds for the Society, 
there was really no question that there was 
a need and the need was responded to by the 
Ministry and they did approve the final 
Submission of the budget based on adequate 
daca: 


The important words in that extract are 
"based on adequate data." Mr. Zwerver stressed that 
wnchouteintormation Grom the Jfrles'tof thee Society 'to 
Support the budget which Mr. McCabe and he submitted 
the vapprova lof -that budget would! not shaver been 
obtained. I accept that testimony. 


I am satisfied that Mr. Lovatt was sincere 
andiadiia 8diewv oit em “alco: Hof Se Glor erand Cuan eravomteire 
Einancral and sbudgetaryemattersi ole thetSoclety .. "sihie 
time and effort so spent by him were not matched by 
the results. He was ineffective in those matters 
and) tut@seems she tknew Sie, sbutywoulds not sack sfor 
assistance therein. Some of the problems were of his 
own making because of the state of the organization, 
administrat ron ?and Soperationwof SthesSocrety p for Pall 
of which he, as Local Director, was responsible. 


In his summary of the allocation of his own 
time Mr. Lovatt said he spent about ten per cent. of 
his time on personnel matters. Other categories of 
work to which he devoted time would appear to include 
some elements referrable to personnel matters. He 
spoke of ten per cent. of his time being devoted to 
consultative meetings with Supervisors and other 
Staiby “another ten per went “ont meetings with 
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managerial staff and another five per cent. on 
planning development of the Society and use of its 
personnel. 


Earlier in this Chapter I have set out some 
comments upon the deficiencies in the knowledge of at 
least some members of the staff. Mr. Zwerver in his 
report to the Board of Directors of the Society made 
some general comment upon this and enlarged upon it 
in his testimony upon the Inquiry. 


In his report Mr. Zwerver wrote: 


"Generally, there appears to be a very 
basic lack of knowledge about the Child 
Welfare Act and its Regulations. The 
violations of the requirements of the Act 
regarding child protection services, 
including the use and requirements of Court 
are very serious. This is compounded by 
the almost total lack of written policies 
and procedures." 


In his oral testimony Mr. Zwerver said that 
the inadequate knowledge of the legislation possessed 
by some members of the staff resulted in there being 
practices and procedures within the Society which did 
not satisfy the requirements of the legislation. 


In his report he recommended that the 
Sechety? Imutlatenanbas tet ransimn oto neice cram pid 
programme for all of its social workers and support 
staff. He also recommended development of written 
policy and procedure manuals for the Family Services 
Department. 


In his testimony Mr. Zwerver said that on 
the basis of statistics available from the Society 
when he arrived in March, 1978 it appeared that there 
was an adequate number of staff persons to meet the 
work load requirements. But, at the same time, it 
was apparent to him that the staff were working much 
harder than the statistics indicated. The staff were 
complaining of "phenomenal work load pressures." 


He testified that when a proper statistical 
system was established 
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"it became apparent very quickly that the 
staffing of the Society was less than it 
ought. tothe." 


Mr. Zwerver went on in his testimony as to 
thessadequacy Of. the stat fool’ the Society= to isay: 


"The other issue related to staffing was 
that the staff were really a mixed bag of 
people, very few with formal social work 
training, either at a graduate or under- 
graduate level, people with a great deal of 
experience, people with very little ex- 
perience." 


He said Mr. Lovatt had expressed to him 
Concern= about *themqualrty of “ehets tat twhich-Mn. 
Lovatt had been able to hire in the past. Ming. 
Zwerver said that led him to fear that he, himself, 
might then have some difficulty in hiring persons to 
fie any ofthe positions *andGtoFobptainimarl better 
balanced staff in 1978. 


In fact, when Mr. McCabe advertised the 
vacancies and sought applications there was a "flood 
of applications". While Mr. Zwerver was not directly 
involved in the employment of any of the applicants, 
he saw several of the applications and felt the 
applicants were "well qualified social work staff 
with a combination of training and experience in 
child welfare" or were recent graduates of schools of 
Soctaleworks Watheiormalettravndi ng) “butenog avgqreat 
deal of experience. 


Mr. Zwerver did not appear to accept as 
accurate Mr 7 Lovatts: testimony that the psocnety 
experienced difficulty in hiring competent staff 
because of its salary structure and the absence of a 
university. He said that some social workers prefer 
to work in smaller communities. He acknowledged that 
conditions may have changed between 1975 and 1978, 
but -eLSthink* that “is “rather inmaterial since’ hits 
comments were based on his observations in March and 
subsequent months in 1978 and Mr. Lovatt's comments 
at that time. 


Mr. Zwerver expressed the opinion that 


experienced social workers contemplating seeking 
employment with a children's aid society would be 
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interested! insaynumbersofetact onsaeqgthey would «be 
concerned about the support available to them and 
about -the reputation of the soemety. Jaime a Society 
similar in size to the Society, they would be 
concerned about the abilities of the local director 
and supervisors to provide support, training and 
opportund tystor-the stahisto acqulne ws!) is sand 
knowledge. 


That opinion is of interest because later 
in his testimony Mr. Zwerver testified that, over a 
period of years before becoming involved in any way 
with athe! Society,7 hes haduheards:commentsea about the 
Society. The comments were to the effect that all 
was not well with the Society. The comments were 
made in general conversation at meetings of persons 
professionally engaged in social work. 


I would infer from Mr. Zwerver's comments 
that the reputation of the Society while Mr. Lovatt 
wasathe Locals Director: wasi,not) highs andethat. that, 
more than the location of the Society or its salary 
structure, was’ a factor in any problem Mr. Lovatt may 
have encountered in attracting adequate staff. 


However, in a final analysis of any problem 
relevant to. thesqual ity. of chhiex,istaivt,sisiEt ecu)! EEO 
Say that there was no testimony upon the Inquiry to 
indicate that, until Mr. Zwerver arrived upon the 
scene sin March pb97 8,5 Mre— Lovattimacknowhedgedeor 
stated that difficulty he then claimed. There was no 
testimony that he sought assistance from anyone to 
improve the quality of the Society's staff. ‘He did 
seek authority to enlarge the staff and the Ministry, 
represented by Mr. Mainville, acceded to that request 
ineal975:. « There-wasano; testimonyethat, Mr ~asbovatt 
instituted or even sought to institute any programme 
to a the knowledge or skills of the Society's 
SEatit, 


Mr. Lovatt had sought to further increase 
Ehe number ofthe «staflti- ofssthewSocletywpriver cto 297.8. 
His efforts were in vain because, despite all his 
devotion to figures and statistics, he was unable to 
prepare a submission which supported his position. 


The~weakness sof «Mr. sLoviatit( simefitfort to 


increase the staff is demonstrated by the success of 
the careful and properly documented presentation by 
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Mr. Zwerver and Mr. McCabe in 1978. Their material 
demonstrated the validity of, their. positionss) Their 
Submission succeeded where Mr. Lovatt's failed. 
Presumably his too might have succeeded if it were 
Propel yeprepared;ussuppor ted sbys matera aleand 
presented. 


In amelioration of the seeming harshness of 
what I have just written, I acknowledge that by March 
1978, perhaps as much as a result of Kim's death as 
anything else, the situation surrounding the Society 
may have changed. Nonetheless, regardless of any 
change or circumstances, TI-accept Mr. Zwerveris 
statement that the submission in 1978 succeeded 
because it was supported by a properly prepared 
Statistical base which was not earlier available. 
Thus, I am satisfied Mr. Lovatt's submission failed 
because it lacked an adequate basis in the records, 
files and statistics maintained by the Society. 


Man 22D Owlra tte Ss tials Aliociails Dalre cio nif wainid 
especially because of his self-proclaimed interest in 
and devotion of time and effort to such matters, must 
bear personal responsibility for the deficiencies in 
LHcmwcualLeryiandsigiiamt ty) Of thesistalbit fand of the 
Stavictncalsbacsep relivedGomuby thimitossupporeehas 
request for change. 


Mr. Lovatt said he devoted about ten per 
cen tie oe hiss ta.mes ato. gmeet ings ottatiice ob omg €of 
DPirectorsmandlof .Committees. of) thateBoand «ar Agarn?, I 
would think that some other areas to which he devoted 
tameswoudkdounvowkwe, Ehemsfunct donicofs:thie aboard voFf 
Directors and its Committees. 


inohas meporty Cos thery Boards Offa Dilmectons:, 
under the heading "Board", Mr. Zwerver set forth his 
comment upon and recommendations in respect of the 
£Functronstands organization ofsthes BoardPok Di1recuors 
in relation to the operation of the Society. Some of 
hivsiites tamionysdipon shhewiil ng ise, was 2S lai lar by 
directed. 


There were two recommendations. One was 
thatea “functioning” Executive’ Committee. be’ :esitab— 
lished. The other was that an’ "active™ Services 
Committee be established. His choice of adjectives 
is interesting. Those committees may have existed in 
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theory or on paper, but, in his view, they were not 
“EUNCCLONING”"*&Ore actives 


In his testimony Mr. Zwerver expressed his 
concern that the Board of Directors of the Society 
did not have a "functioning" Executive Committee as 
required by the legislation. I presume his reference 
was to sub-sections 7 and 8 of section 7 of The Child 
Welfare Act. 


He said the absence of a functioning 
Services Committee was also a cause of concern to 
him. 


He referred to the manual prepared in 1975 
by? ‘tine! OntAY1 OP ASSOC? alt 1 Om Of? “Chae dire nttsisAwd 
Societies entitled "A Working Manual for Board 
Members of Children's Aid Societies". Based on a 
comment in that manual he expressed the opinion that 
any committee of the Board of Directors would have 
only an advisory function unless specific authority 
were delegated to it by the Board of Directors. I 
share his opinion. 


In the case of the Society, the by-laws 
delegated specific authority to the Executive 
Committee, but to no other committee. Mr. Zwerver 
stated his opinion that a committee's function is to 
examine some aspect of a society's operation and, on 
the basis of the results of that examination, to 
advise the members of the society's staff in relation 
to what is within their ambit of operation and to 
advise the board of directors if the recommendation 
relates to the policy of the society or is otherwise 
beyond the ambit of the staff's authority. 


Mr. Zwerver said that the absence of meet-— 
ings of an Executive Committee and thus the lack of 
preparation for meetings of the Board of Directors 
coment buted tos Long? meetings, of» thenwWBoand of 
Directors of the Society and to a deficiency of focus 
in the agenda of such meetings. 


He said his recommendation as to the 
Executive Committee was accepted and acted upon by 
the oard cfs Directorss off thessoctety. 


He said that similarly a services committee 
is an essential part of the operation of any 
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children’s? a1dvsocrety its functions" to keep the 
board of directors informed about service demands and 
generally to assist the board and the senior staff in 
relation to any problems surrounding the provision of 
the society's services. 


In the case of the Society there was a 
Services Committee, but it met infrequently and its 
activities were not well focussed. Similarly, in Mr. 
Zwerver's opinion, members of the Board of Directors 
of the Society did not possess adequate knowledge of 
the services provided by the Society. 


Again he said his recommendation as to the 
Services Committee was accepted and acted upon by the 
Board of Directors of the Society. That Committee 
was engaged in preparing the policy and practice 
Manuals recommended by Mr. Zwerver. They also 
provided support to senior staff persons in their 
duties. 


Thus, though Mr. Lovatt purported to devote 
time to the function of the Board of Directors and 
Tes“commreteecs, “rts apparent ithat- ‘he“did rot 
achieve adequate results. 


The evidence upon the Inquiry as to his 
eommunwecat bon Co the Board oLo Directors wrth 
reference to Kim's case after it became a matter of 
public knowledge and the evidence as to his earlier 
Geci sion note eto: “conmunrtecatvewrtn® “tne, “Board Or 
Directors about the case combine to show an abysmal 
GPECOTd OL +f UUs tlie nt VOL "ae Local’ -d rrece ors 
responsibilities and duties. I deal with this more 
fully elsewhere, but it must be borne in mind in 
relation to Mr. Lovatt's testimony as to his time 
spent on matters involving the Board of Directors and 
ther reltance: upon “hims-ass Loca YUDIiTrector:. He 
acknowledged that reliance. 


Mr. Lovatt said that he spent about five 
perscent sot! rts time’ With “attendance tn court 
part lemlarly tins connection wrth “Oonewarea or *the 
Society's service. He said: 


"My method had been to always retain some 


personal contact wren =the? coure7. so “thats 
knew what was going on in the system 


S00 


between the Children's Aid Society and the 
SOUL Cee ae 


That interest and desire by Mr. Lovatt was 
laudable. However again it was ineffective. 


Kim's casesby itself may 9no0 Cash ave=toeen 
SsuEficient. to, support! tha’ comment ybymme; bil wiee 
Zwerver's testimony provides sufficient re-inforce- 
ment «<form mys opinion. 


Mr. Zwerver testified that when he first 
came to the Society he sat in court to observe most 
of the proceedings. He wanted to assess the level of 
the knowledge which the staff of the Society had in 
relation to court procedure and the presentation of 
evidence. He wanted also to have a basis for 
duscussiion ‘withthe jp rova rewat, "eommt, sd ge gelen 
ST Guinds ann couse. 


He said that on the whole he was not 
Satisfied with the manner in which the staff of the 
Society performed their duties in court. Especially 
when solicitors appeared to oppose the Society the 
Society sought adjournments because the staff was not 
prepared for the hearings and because essential 
evidence had not been prepared. In other instances 
assessments which had been ordered by the Judge were 
not prepared in time. In other cases there was 
confusion as to when matters should be brought to 
COUBL; -they- weney brough Gionvwmuch Later athanethcy, 
Should have been. ins orwh e'ratcasie's in b Oneanta talon 
required by the court was presented late. Almost all 
of those comments can be made of the handling of 
Kim isa Case: byfene: Society, in icount. 


Mr. Zwerver did speak with His Honour Judge 
David F. Kent who had succeeded Judge Nighswander. 
He said that Judge Kent's 


"comments to me certainly indicated that he 
felt that the lack of knowledge on the part 
of the staff was really quite abominable." 


If Mr. Lovatt had been effective in his 
purported desire to know "what wasS going on in the 
system" between the Society and the court he would 
have been aware of Judge Kent's view. Judge 
Nighswander had not sat in the Court in Sarnia and 
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the County of Lambton since September, 1976, about 
eighteen months before Judge Kent expressed himself 
so bluntly to Mr. Zwerver. 


Mr. Lovatt in his testimony said he spent 
aboute*tengper scent Sof ths -timesomemecittungs with 
managerial staff, including the supervisors and the 
office manager. Whatever might have been done at 
Such meetings might also have included matters which 
Mr. Lovatt placed in other categories in his estimate 
apportioning his time. The category of planning 
development of the society and use of personnel might 
be one such category. Consultative meetings with 
Supervisors and other staff, including questions of 
case handling, might be another. 


Despite all of such meetings and planning, 
all of the confused disarray noted by Mr. Zwerver and 
members of the Farina Committee was permitted to come 
about and to continue. It was another example of Mr. 
Lovatt's ineffectiveness. 


The absence of adequate policies and pro- 
cedures was noted by the Farina Committee and by Mr. 
UWEEVG.. IMInemtwordocumentS@e presented @by tM Lovact 
to the Farina Committee and to Mr. Zwerver as the 
policies and practices of the Society are reproduced 
as Schedule 2-L and 2-M to this Report. Mr. Zwerver 
described the situation as "the almost total lack of 
up-to-date written policies and procedures." The 
members of the Farina Committee were similarly 
Crmtirccales, sieticonnenes ¥oO rami w Zwerve reand tof (che 
Farina Committee are well-founded. 


Meso Lhovattpetase Locale Darector,emust tbéar 
the responsibility for the inadequate policies and 
procedures which did exist and for the absence of 
others. 


Another example of Mr. Lovatt's lack of 
administrative “skills “sone “which, “Tt atiawene 
mentioned under less tragic circumstances, would 
have almost comic characteristics. Despite all of 
Mr. “Lovatt' Ss" devotron of time, to budget,, Linance, 
administration and management meetings, and despite 
thetcurplussofe abouts sl, C00. C0 mat the endscten9 7 i, 
thedsuppl ies *oftotiices materials) Lorywise thysthe 
Society's staff were completely inadequate when Mr. 
Zwerver arrived in March, 1978. 
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Mr. Zwerver described the situation and Mr. 
Lovatt's explanation as follows: 


Ba 8) Andi thank “your mentwoned bri ctly 
yesterday that you found that there was a 
lack of office supplies in the Agency. 


A. Yes, some office supplies. 


Ocom'Woudlidovound kel to -bemspeci hicwabous 
that, please? 


A. There was no writing equipment, such as 
pens and pencils; there was no writing 
pads, people were using the back of blank 
cheques to write memos to each other; no 
notebook paper was provided for staff to do 
case notes, they also, had .no,binders -to 
keep case notes in, and that was something 
that was expressed aS a need and as a 
concern by the staff when we arrived, and 
we basically - what we did was we made sure 
that those supplies were available to staff 
because they're fairly basic. 


QO. Yes. Why were the supplies not 
available, do you know? 


Aut Mos Do vVatt. Ss ailds that. ath eavAgenGcy 
couldn't afford to buy them. 


Q. From what you observed would that have 
been correct? 


Ayn Wedsjo thes Socmety shadisa, curplus of 
si2,000,,in.6L977.eah did noteryesterdaysthat 
we didn't think enough money had been 
allocated in the area of office supplies in 
therae7 ets submission, 1 fLeltcthat,. vousknow, 
basic things as the ones I have described 
were important to the operation of the 
SOGlLEtyVE ands (Cantadamn Ly) ) wou ldumot shawe 
thought that the Ministry in looking at a 
budget would be particularly concerned 
about the $200 involved in buying pens and 
paper. 


oe PeewOu ll diet bunk an.ote. As far as the 
Surplus was concerned no matter in what 
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aneavenemsurolusshad<occurred-could ate not 
have been used in other areas where there 
perhaps wasn't enough money to go around? 


A. Welt om ya understanding Morlet he 
Ministry's budgetting procedure is that 
Once they approve the budget, it's line by 
line approval but then it becomes a global 
budget and in fact the responsibility for 
the allocation of those funds is left to 
the discretion of the local Children's Aid 
Society so certainly in that sense those 
monies could have been used for other 
purposes. 


ORI There wasknorseasconsiatyalweiwhy wtirey 


could nuit iMavetbeecnAusied2for iocb farce 
supplies? 


AVS TL iwouldwthink mnoces 


Mrooshovatit,was: Local mwDinector, © muisit-ibear 
responsiba lbtyviorethat. @ wWWwsmHexplanationethat, the 
Society could not afford such supplies does not merit 
comment beyond Mr. Zwerver's remarks which I set 
forth above. There simply was no reason for the lack 
of such supplies. 


Another portion of Mr. Zwerver's report and 
testimony demonstrates further the ineffectiveness of 
so much of Mr. Lovatt's expenditure of time upon 
managerial and consultative and planning meetings. 


Mr. Zwerver in his report noted the absence 
of structured case planning conferences except for 
discussions within the individual service units. He 
elaborated upon that when he testified upon the 
Pngqumnyie Hepsaildethererqvercinoetstructvumed case 
planning conferences held in the Society for the 
purpose of making certain basic decisions in cases. 
In his report he set forth seven stages or areas in 
respect of which case planning conferences should be 
held in all cases. 


In testimony expressing views similar to 
those expressed by other well-qualified witnesses, he 
said that more than the individual worker engaged 
upon a case should be involved in making such 
decisions. 
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In his report and testimony he set forth 
recommendations for the establishment of a system of 
structured case planning conferences of appropriate 
members of the Society's staff and collateral persons 
to ensure proper planning of each case. He felt the 
Local Director and Supervisors were responsible for 
ensuring that suchiconferencessweresheld. 


Mrenmbovattyaasthocalse Drmpectoryamust bear 
respons bi titty forest te aibsiemee@O PAs ie he case 
conferences. 


Kim's case certainly was an example of one 
in which decisions were not the result of any con- 
ference. Apart from the meetings of some of the 
staff in May,.1976 to determine when’ Mrs. Harveys 
decision to return Kim would be implemented, there 
were no case conferences in respect of Kim. There 
was no planning for her case. Even the meetings in 
May, 1976 were not case planning conferences in any 
real sense. They were circumscribed by Mrs. Harvey's 
prior decision that Kim would be returned to her home 
and by the limited number of persons who attended, 
some of whom felt further inhibited by the accepted 
dominant; posifionmofi MrisaywHarvey Wandmthe skamimny 
Services Department within the Society. 


Mr. Zwerver said there was a need to make 
such conferences wa’ parts of faytonmaliyn endorsed 
administrative procedure within the Society. 


Mr. Lovatt must bear responsibility for the 
absence of any such requirement during Kim's 
lifetime. 


In his report Mr. Zwerver made no refernce 
bo, sKimeés ucdse; shut. he -did-jncludeay portionsentreled 
nihe Investigatwvon no iReports? 7o fi Ghialid Abuse for 
Neglect." In his testimony he said that portion was 
based on discussions he had with members of the staff 
Of theygsocherysssihesdaccuss rons? were taboutiscime 
practices and procedures in such matters, including 
referrals from other organizations in the community. 


In his report he outlined the requirements 
Of ThemChatd WeltabesAct sandeithe «equations made 
thereunder. He mentioned specifically the require- 
Nent: underasect lon 4ivef Ghaniie tethatacer tain 
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MigaOvairarceton yah outs ch iid rem: $b eyure pom tied sto Aa 
children's aid society or Crown attorney. He spoke 
of the further obligation imposed upon the children's 
aid society receiving any such report to record it 
and to investigate it and to determine if the child 
mentioned in it is a child in need of protection. He 
also mentioned directives from the Child Welfare 
Branchect@thesMionistryamemindwng childrens: aid 
society personnel that a children's aid society can- 
not delegate its responsibilities to others and that 
its personnel must co-ordinate any plan for the 
treatment of any case of confirmed or suspected child 
abuse. 


In his report was a short paragraph which 
must have disturbed those who read it in April, 1978. 
Hemwroce’s 


"There have been cases noted in this 
Society where neglect and abuse have been 
reported or alleged and which were not 
investigated by CAS, or appear to have gone 
uninvestigated for long periods of time." 


It would seem that, but for some fortunate 
circumstances, some of those cases might have had the 
same tragic conclusion as Kim's case. 


that paragraphs was efolhlewed by, ahi s'esinx 
recommendations with reference to the management of 
reports and cases of child abuse. 


In his’ testumony he? said sthate® in *March, 
1978 there were not in the Society any written 
established procedures to be followed in respect of 
such Gepomt sa and’ cases. Kim's experience 
demonstrates that that same situation prevailed 
during her lifetime. 


Mr. Zwerver said it was important to have 
such procedures reduced to writing. For them to be 
merely "understood" was not sufficient. Mrs. Harvey, 
in her testimony, while not addressing this aspect in 
particular; nvhad suggested (there. was’ noenecd ‘for 
written procedures because the staff of the Society 
were aware of what was required. 


On the basis of the testimony as ‘to the 
errors made in Kim's case as early as June 17, 1975 
and Mr. Zwerver's testimony and that of the members 
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of the Farina Committee, all as to their observations 
as to the adequacy of the Society, I am satisfied 
completely that Mr. Zwerver's view is correct and 
that Mrs. Harvey was in error. 


I am satisfied that the absence or lack of 
appropriate policies and procedures was the result of 
Mr. Lovatt's inability or unwillingness to perform 
properly some very important parts of his duties as 
Local Director of the Society. 


Tne Kim ssicaseneitherethens tat footisuhe 
Society did not “understand" what was to be done in 
such a case or, if they did "understand" they did not 
do it. As Local Director, Mr. Lovatt was responsible 
in either instance. 


Mr. Zwerver felt that it was important to 
have written material available for reference, 
especially in times of stress. He, and others too in 
their testimony, emphasized the stressful situations 
which arise in cases of child abuse. 


He went on to say in his testimony that, by 
having the procedures in written form, the Society 
and its staff would achieve greater consistency in 
the management of such cases, in all of their various 
phases and aspects. He cited a number of areas that 
might raise questions in individual cases. They 
included acquisition and use of medical information, 
arrangements for medical examinations, involvement of 
parents, involvement of police, apprehension, use of 
non-ward agreements, applications to court, 
involvement of other persons or organizations in 
investigation or in treatment and preparation of 
documents, including reports. 


Mr. Zwerver said that, while there were 
"pockets of knowledge" of appropriate procedures 
within the Society, he found, generally "a lack of 
understanding about how to handle child abuse cases." 


He said that, after initial discussions 
with the staff of the Society, he was disturbed by 
the responses he received. He asked all members of 
the staff, who had been involved in any case in the 
Society in which child abuse had been a component, to 
furnish to him the basic information about those 
cases. He was interested in knowing whether each 
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case had come initially to the Society as an alle- 
gation of abuse or serious neglect or whether abuse 
had been mentioned after the case was opened or 
whether abuse allegedly occurred while the child was 
in the care of the Society. 


At another point in his testimony, while 
being examined with reference to the state of the 
Files maintained by the Society, Mr. Zwerver 
expressed concern that there might have been other 
cases of child abuse in which the Society was not 
actively involved. The concluding sentence of the 
particular comment by Mr. Zwerver was: 


"The question was put to me by the Board of 
Directors in fact as to whether situations 
Similar to the Kim Anne Popen case could 
Gccun py andi av thate point sinetime wte being 
Only about three weeks into my being there, 
I certainly could not guarantee them that 
FEscould not occurenotihaveng. total’ know— 
ledge of all of the cases obviously at that 
time." 


In other areas of his testimony Mr. Zwerver 
referred to incidents which were mentioned to him 
during meetings or conversations with persons outside 
the Society. He mentioned specifically a meeting 
with the child abuse committee which was established 
with orientation about Sarnia General Hospital. The 
particular comment by Mr. Zwerver in his testimony 
was: 


"One of “the things that I found interest= 
ing, and subsequently disturbing, was that 
the role of the Children's Aid Society was 
not spelled out in the written procedures 
tiatewere being pot forward ‘by ene 
hospital, and I raised that concern in the 
Child Abuse Committee meeting. There was 
great hesitancy to respond to my concern. 
What subsequently came out of our conver- 
sSations were really several people in that 
room saying that the reason why it was not 
spelled out was because they did not feel 
that they could trust the Children's Aid 
SOE bh yaLotcarny Out thelr rirespons 1— 
pameicapes, (and Suhat. they vwanted, ‘to “use 
intermediaries to make sure that at least 
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their responsibilities were being adequate- 
ly canriedsoutye and? thateitheytwoul dicen 
inform the Children's Aid Society of their 
actions. This comment was made by one of 
the medical people there and was also made 
by the representative of the Police Depart- 
ment who sits on that Committee. There was 
a great deal of anger expressed about what 
the VCha1 dven is Ali dedid ore dada not do iis 
cases where they felt they had referred a 
matter of alleged or actual child abuse." 


In a subsequent response he tempered that 
comment to say that "anger" might not have been an 
appropriate word, but that certainly frustration was 
expressed. He said one person did say he was angry 
because of the reluctance of the Society to become 
involved in some cases in which he felt it was 
important that the Society be involved. 


Mr. Zwerver spoke of one incident mentioned 
by a person at the meeting of the child abuse 
committee. It was stated that during the night a 
child was admitted to hospital, the police were 
involved and a telephone call was placed to the 
Society. It was alleged that the! Society"s worker 
responded to that call to say, during the telephone 
conversation, that there was no need for him to go 
Over then and he would meet the others in the 
morning. The feeling of the others then was that 
that was not an appropriate response. Musee 2wWenves 
shared’ that? -opinvon and “spoke vrro” the-=part rei kas 
member of the Society's staff who had made that 
response and who then acknowledged to Mr. Zwerver 
that it was an error in judgement. 


As Local Director Mr. Lovatt must bear the 
ultimate responsibility for all of that. 


In any event Mr. Zwerver made several 
recommendations which are set out in his report. He 
then prepared a written statement of procedures which 
incorporated those recommendations. That statement 
was intended to be an interim document and it was 
later amended. 


Mr. Zwerver's first recommendation was that 
aus! “re points pot wal Veqed keh mds ab uisie? “nu'sse? “be 
investigated immediately. The investigation must be 
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by the Society which could not delegate any of its 
authority or responsibility to investigate to anyone 
otherwthan =the @police. Ei @anothewtorgani zation orn 
the community had referred the matter to the Society, 
the-society. mrghnt ask *that@onganization.to tbe: in 
volved with the Society, but the Society would retain 
a position of dominant authority and responsibility. 


Mr. Zwerver emphasized that the Society 
DORCeMEMeG Sries pons bi levity svomact) upon and =ttho 
InvVestigave every report to re of SaxwposSsibles or 
alleged incident of child abuse. 


He said that he became aware of cases 
wherein, because of the provisions of section 41 of 
Tie chwlrdewetrarerAct, satiorine ba Olga naeziatenon “ad 
reported to the Society concern about physical injury 
to children, but, at the same time, had requested the 
Society not to investigate because the other organi- 
zation had not yet completed its own investigation. 


in* his" opinvon™1t was neotean-acceptable 
practice for the Society to withhold its own investi- 
gation in such circumstances and for such reasons. 
He so advised the staff of the Society. The Society 
bore the responsibility to investigate, but might 
consult with the other organization to decide upon 
the method of investigation. 


I infer from Mr. Zwerver's testimony that, 
prior to March, 1978, the Society or some members of 
its staff had acceded to such requests to withhold or 
delay investigation following reports to’ thesSocrety 
of instances of suspected child abuse. Mr. Lovatt, 
as'Locaily Director, was responsible ™forvany such 
unacceptable practice which, I am satisfied, amounted 
ToOerWerer Vet! On "Or “tleres orc wet y= Smestt atiuist-Or yi 
responsibilities. 


Mr. Zwerver's second recommendation in this 
area was that the Society arrange for the immediate 
medical examination of any child mentioned in any 
report’ to the Society 1£& the child was’ pnysreally 
injured. In his view that was one of the Society's 
responsibilities. 


He said in his testimony that in some 


instances members of the staff of the Society made 
JuUAagements' -as* to “Che sey erat y "OT elo ch ila" s 


Sy 


injuries. I infer that such decisions were made 
without referral to a medical doctor and without 
medical examination. He said that in other instances 
the Society's staff "delegated the responsibility" 
for medical examination of the child to the child's 
parents or to another organization. I share the 
view; (implicit ins hiswcomment ,sthateasuch practices 
are inappropriate and do not fulfill the responsi- 
bilities placed upon the Society. 


The next recommendation in this portion of 
Mr. Zwerver's report was that the police were to be 
advised of all cases of alleged sexual abuse and of 
cases of obvious injuries to children. 


Mr. Zwerver's next recommendation was based 
On practices suggested by the Ministry. It was that 
in any case in which a child appeared to have been 
abused, the child should be apprehended by the 
Society and the case should then be heard in court. 
The child,»should not be admitted to the Society's 
care by means of a non-ward agreement. Mr. Zwerver 
was aware of at least one instance, in addition to 
Kim's, in which a child was obviously abused, but was 
taken into care pursuant to an agreement with the 
parents. 


His next recommendation was that no child, 
who was in the care of the Society because of actual 
Or suspected abuse, should be discharged from the 
Society's care without an appropriate case planning 
conference. He said that when he assumed his duties 
no specific procedures had been established for the 
convening of conferences to make decisions with 
respect to admission to or, especially, discharge 
from the care of the Society. Such decisions in the 
Society tended to be made by an individual member of 
the. staff .of thes Society, perhaps in; consultation 
with his or her immediate superior. 


It would seem that even in March, 1978 the 
Society had not learned that lesson from the tragedy 
of its mismanagement of Kim's case. 


Mr. Lovatt, as, Local Dinectormobears 
responsibility for that. 


In Mr. Zwerver's opinion other persons 
Should have been involved in such decisions as to the 
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care of children by the Society. He suggested that 
in some cases the foster care worker and the 
Supervisor of that area of work should be involved. 
In some cases persons working with the families as 
representatives of other bodies in the community, 
such as public health nurses and teachers, might be 
involved in such decisions. These others would 
assist not only in the immediate decision, but also 
in forming a basis for case planning required after 
the child's discharge. Such planning might include 
consideration of levels and frequency of supervision, 
use of medical resources and use of other facilities 
and resources in the community. 


The final recommendation in this portion of 
Mr. Zwerver's report in a sense flowed naturally from 
the others. It was that the Society prepare 
immediately a procedure to deal with cases of child 
abuse and to involve other community resources 
therein. Models for such a procedure were available. 


Mr. Zwerver said that that recommendation 
had been acted upon. In his opinion the child abuse 
committee which was established in the County of 
Lambton could and should be involved in the decisions 
and planning he mentioned in this portion of his 
testimony. 


Mr. Lovatt in his testimony had said that 
he spent about five per cent. of his time upon 
"community work done during working hours." From Mr. 
Zwerver's testimony it would seem that Mr. Lovatt's 
efforts at community work were another instance of 
lack of positive effectiveness. Other persons in the 
community were angry or £rustrated because of the 
Sochretyisvact lonsmorm \iallures7itoyack..~eThene jwas no 
testimony that Mr. Lovatt was awarerof «that. anger or 
frustration. There was no testimony to indicate that 
hesdid any-thaing itiovicorrectathemprobems Vols thie 
relationships between the Society and others. By 
dealing directly with some matters as he did during 
the typical day he described he gave validity to the 
complaints of others and so aggravated the problem. 


Mays Onvatites Sais wm iorcsatle! (Da riecit ogress 
responsible for the deficiencies in these areas. He 
should have been aware of them either from within the 
Society or from the community beyond the Society. He 
did nothing to correct them. Either he was unaware 
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of the deficiencies or he was unable or unwilling to 
correct them. In either case it would seem that this 
was yet another example of his lack of competence to 
be the Local Director of the Society. 


None of the testimony upon the Inquiry led 
me to believe that any time devoted by Mr. Lovatt to 
any category of his duties was any more effectively 
applied than those I have examined so far in this 
Chapter. 


On all of the testimony I am satisfied that 
in the early months of 1978, as well as during Kim's 
lifetime, the general administration and operation of 
the Society were not satisfactory. In my view they 
were deplorable. 


Mr<"Lovatt), -atv"alde times "materi al’“to ftnat 
Observation, was the Local Director and had been so 
for several years. Therefore, he must bear the 
responsibility for the existence and continuance of 
Such “a condition. 


That he was a person of good character and 
good intentions does not diminish his liability. 


That he spent time and effort upon the 
affairs of the* Socrety “does not “dimitrrsh*hwys 
PrabvEueys ; 


All of what I have written heretofore in 
EnaisMGha p ters issoteige nie ral Vapparcatvons CovmMa-. 
Lo vViattiisitpostls on wasthii-n “thes ociety. ta ndatiers 
performance of the duties of that office. Fleeting 
reference has been made to Kim's case when the 
particular area being discussed seemed to have some 
special bearing upon it. 


I now move to an examination of the impact 
Of MreTbovatt®s shortcomingsiuponek imi citcase Gand 
specific instances of his shortcomings as demon- 
strated by the testimony relating directly to it. 


Only -iny September. hood Vda Mr hover 
téarn tof? the Socrety*s):involvement Wnekim's Life. 


Police Constable Gander had visited the 
society"*s>oftrces*on Vunes 17 oy Sand repor tea =the 
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generals tenor sof the telephone: callvtorthe: policevon 
WINES PUG PLI 75. 


idm "Satistiiedsthatettthatereponw by» Police 
Constable Gander then imposed upon the Society the 
responsibility to act and to investigate the matter 
immediately. That would involve investigation of the 
earlier instances of alleged injury to or medical 
treatment of Kim. 


I am satisfied that the Society did make an 
initial response immediately, on June 17, 1975, but 
more was required. The personnel of the Society 
recognized that. However nothing more was done after 
JUNC wy Velo wants) August. 31771975. whlenfanot Wem 
quite separate incident again brought Kim to the 
attention of the Society. 


In my view the unsatisfactory administra- 
te ONnmand=Organirzatron, wo) thesscocwety ,, inciiud png 
paktrcularly*thevabsencesion clearlhy defined@and 
enunciated practices and procedures, permitted the 
failure of the Society to act upon and to investigate 
in any way Kim's case between June 17, 1975 and 
AUGUSC Supe Looz 


Mie. ehova tiki. faisisLocall Dir ect om loraseime 
Society, was responsible for the unsatisfactory 
adm Linis'tratron -andimorge nuzat lon tofPertheSocnetyr 
Thus, with other members of the staff of the Society, 
he was responsible for the failure of the Society to 
act upon and to investigate Kim's case appropriately 
between June” 17) 9l97 5-and “August 34761075*% 


Ineamsense fat ronewdunessl/.7eeL9 752 FOMmAugist 
31, 1975, Mr. Lovatt was a victim of his own short- 
comings. He sheltered in his office, he allowed Mrs. 
Harvey free rein and he permitted the unsatisfactory 
state of the Society to exist. That state was such 
that a case, unusual to the Society because it was 
one of alleged or suspected abuse and because it was, 
even on June 17, 1975, recognized as ‘one of some 
comp lexity sandW@severrey, “could=ii1esunno tlced and 
unattended for two and one half months. Por alt 
practical” purposes**the only vecord of Kim" s* "case 
within the*Soctvety was “inethe minds of ‘somemof “the 
Stati’ “ Thesloeation oCfvany wrreing™ abou tt 4wais 
unknown. Even in 1978 the witnesses could do no more 
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than guess as to where the writing prepared on June 
7p <b975°had lain-untrebl September-27 21975. 


When events external to the Society again 
brought Kim to the attention of the Society on August 
31, 1975, Mr. Lovatt was soon made aware of the more 
recent -events: 


His testimony was such that it leads me to 
believe that the case came to his attention only 
because it was going to involve an application to 
court. He did not indicate that he then was informed 
of the events of June 17, 1975 and the inexplicable 
absence of any further activity by the Society until 
Aug wste ei al9i/ 57 


On September 8, 1975 he appeared in the 
Provincia lyCourtey (family sDiv its 1on) yo sehe; Coun Gy eoOr 
Lambton, hereinafter in this Chapter usually called 
the siCourt' ,.consbehalfieot the Societya tomrequesit@an 
adjouynmenit \olf etwhe -heamisngsdo fseithemSo cure yas 
application for an order under The Child Welfare Act 
in respect of Kim. 


The extent of Mr. Lovatt's knowledge of the 
CasevIs7not ‘apparent from tne, transerrypteo ference 
proceedings tin? thekCourt.that dayswucgHes diidjsay that 
the Society would eventually seek an order making Kim 
aywardsof thes Society for a: periodiof sixsmonths, 


In his testimony upon the Inquiry he said 
that throughout the fall of 1975 Mrs. Harvey kept him 
"aware in general of what was happening in this 
case." When asked if he read the file or relied on 
Oral reports from Mrs. Harvey he replied: 


mihel ceportisewouldabesmestly from ithe 
Supervisor." 


The frankness or accuracy of that response 
must be questioned. When one looks at the recording 
in the file of the Family Services Department of the 
Society it is clear that anything which happened 
after -Augusitu 34,197 5ewasr, notsarecordedvuiiiebaMn.. 
Carter made his one and only recording at the end of 
Februaryyed976~ =So irmeally ~theough allsot that. time, 
there was nothing new recorded in that file. There 
were, during that period, several entries in the 
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recordingmin-thestale » of thesChildren's-.Serv.ices 
Department of the Society. 


One must also wonder as to Mr. Lovatt's 
comprehension of what was involved in the case and, 
particularly, the charge against Kim's parents under 
section 40 of The Child Welfare Act. In his testi- 
mony he said: Sto. sv 


",..my understanding was that it was the 
father [Annals Popen] that was found guilty 
Of «damaging, thas-chirid, [Kim)s “ 


Hé caddedy thatenregwasi shoexed by that 
finding because he: 


tore iad Shand. wo teatelt: wadideeacdionga that, any 
damage here might have been the result of 
the mother [Jennifer Popen]." 


He acknowledged that that latter was really 
based on intuition 


"because at that time we did not Know too 
micha-about sehesbackg rounds off thiiseg.G ) 
[Jennifer Popen]." 


That is a frank admission that, until after the 
hearing of the charge against Kim's parents and the 
hearing of the Society's application for wardship, 
Ehes5ocietyestidl! lackedwantormationywhich, L.am 
Satisfied, should have been sought in June, 1975 and 
again in September, 1975 and the succeeding months. 


Mr. Lovatt must bear responsibility for its 
not having been sought. At least in February, 1976 
he knew the Society did not have that information. 
There is no testimony to indicate that even then he 
exercised his authority and ordered Mrs. Harvey or 
anyone else to conduct the necessary investigation to 
obtain the necessary information. 


Mrs a Lovat.ticd tdetnots fuLErlLbaethenduties of 
his’ offices 


Ajturther dindicat 1onstofe Mri Hhovatinisein= 
adequate comprehension of the case was his testimony 
that), viini dascussions:wisth) Mus echarvev Jaf teriethe 
Court's decision, it was decided that the Society 
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would place its emphasis on Jennifer Popen rather 
than on Annals Popen "although the Court order had 
required us [the Society] to monitor the father's 
[Annals Popen] behaviour" with Alcoholics Anonymous 
and other agencies. 


Hits: phras eomtog yy mndiicate sigtha tetra: 
discussion may have occurred after Annals Popen was 
sentenced on March 29, 1976. The judgement given by 
Judge Nighswander on February 25, 1976 placed Kim in 
the care of the Society and the reasons for judgement 
contained the following: 


"I am definitely going to note that he must 
give evidence that he has done something 
[about his alcohol problem] and that it is 
Succeeding, before the Court will permit 
thea ch pldmtomne turn etoseris) parents. 


A transcript of the proceedings when Annals Popen was 
sentenced on March 29, 1976 was not available, but 
the probation order then made required him to abstain 
EEOUERGmI nk ngatalcono lic ibeverages. and tomtake 
treatment for his alcoholism. 


He “Ghent went) Onmtomsay sthateMas. Harvey 
assured him that Jennifer Popen would be "monitored." 
He said that from then on "in a general fashion" he 
followed Kim's case "all the way through." 


AMSiurchereindvcatwvon@oLr Mrs. PhOvattaserack 
of comprehension of what was involved in Kim's case 
was his testimony as to his belief that the Society 
was placed ina difficult position by the disposition 
of the charge against Jennifer Popen and Annals 
Popen. He said that, while Annals Popen's plea of 
guiltyirdids not’ foo0lethe society, 4 the % si tuatronawas 
that if Annals Popen complied with the terms of the 
probation order the Society would have no basis to 
Oppose any application for the return of Kim to her 
parents. 


In the light of some of his other evidence 
that was’ an-entirely “hypothetical difficulties Be 
Said that he understood that Jennifer Popen's 
behaviour too was improving greatly. That was based 
On reports to him of Jennifer Popen's and Annals 
Popen's attendance at the Parent Effectiveness 
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Training Course and of Mrs. Lo's visits to them and 
of their improved "marital situation". 


Mr. Lovatt was another who was misled, 
perhaps by himself, as to the value of the Parent 
Effectivensss Training Course, the adequacy of Mrs. 
Harvey's supervision of Mrs. Lo and the sufficiency 
Of JMrspo co is7 eLLorts«< 


Mr. Lovatt was aware that Jennifer Popen 
badgeconsudtedégDrsacurtangeorrons Toe MmpoOSs Eitongor 
sentences upon Annals, Popen. on. 'Marchs294,19'/.6 «He 
testified as follows: 


"The psychiatric report was, to my memory, 
waspvery bland; sitvdidnitesay that there 
was any great problem with this woman, it 
Said that she was a poor communicator, that 
she had a poor background, it didn't detail 
thet backround evan d@ateais‘anld stihtat site 
couldn't make an opinion." 


Mr. (bLOVateiwasymot ts pect levlasy totiwhat 
report he meant. The language he used leads me to 
betieve he vmeant’ Drv Curtins ss reportso£re March 19, 
1976, supplemented by his earlier consultation note 
to Dr. Gamula following an interview with Jennifer 
POpemME On eOCCODEer€ 2 Zaa8 bono I have discussed that 
report and note in Chapter IX. It certainly was not 
a positive statement in respect of Jennifer Popen. 
hebexores Sedge) Curie ins sia Nabapiyty Me oOdd Oo, mone 
because of her unreliability. It would seem to me 
that Maem hove try dnd) not aiinidernistvandh Di eee uit nes 
bepobereif themtuadyocbelievedethateyenntiecarpopents 
uUnredwabilttye@wastinotalanye greats probleme inesahe 
circumstances surrounding Kim. | 


There was no testimony that Mr. Lovatt, 
even when faced with the concerns expressed by Dr. 
Curtiny in those documents sande hse statement Of 
tndabi latys co edo smoresiwi thouteaintormakronmsrommotner 
souncestoraby othergmeans, mrookManyvasteps mato renis tine 
that efforts were made to pursue the matter. 


It was another instance of Mr. Lovatt's 
failure to assert himself and his position. He 
failedsithe “Sectety;mhimselivas tGocaleDirectomrand 
Kim. 


Suro 


Mr. Lovatt denied that he participated in 
the decision to return Kim to her parent's home. His 
responses in this area of his testimony were to the 
effect that, even as he testified in August, 1978, he 
was not guite aware of when the decision to return 
Kim was made. 


In my opinion he was refusing to recognize 
the weight of the evidence that, for all intents and 
purposes, Mrs. Harvey had made that decision by 
February 25, 1976 and perhaps even earlier. He did 
say that the Society's approach to Kim's case after 
the court hearing in February, 1976 was directed 
towards Kim's return. He said that was: 


Mo DECAUSevVOE® ThererrCcumstances” that we 
Saw at that time, that there was coopera- 
tion from both parents and that the reports 
from the case worker to the supervisor were 
favourable." 


It seems to me that he permitted himself to be 
deluded by Mrs. Harvey or by himself. 


Hegsatduhiswopinion -asvtonwhetkhervors noc 
Kim should be returned was not sought and he did not 
question the decision. 


He said he had understood there had been a 
conference to decide when Kim would be returned. I 
have already expressed my opinion of that so-called 
"conference." It was merely a meeting of Mrs. Kirby 
and Mrs. Lo. It certainly was not a conference in 
any meaningful sense or in the sense in which Mr. 
Zwerver and other well qualified witnesses used the 
term. By reason of the unusual relationship between 
the two departments of the Society, no one really . 
questioned or disputed Mrs. Harvey's basic decision 
that Kim would be returned to her home. 


Mr. Lovatt testified that Mrs. Harvey Kept 
him apprised of her ongoing supervision of Kim's case 
after Kim was returned. ined unemand= J uly7e 9/6 aie 
was told by Mrs. Harvey that, while there were 
problems at the beginning, the marriage appeared to 
be on a firm basis and Kim was settling into the home 
fairly well. 
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Mrs. Harvey telephoned Mr. Lovatt at his 
home on August 12, 1976 to advise him that Kim had 
died "because of a fall off the porch." He treated 
the incident as an accident and raised no question 
apouteauiitie., BHe’ Satdvihatvmt Bthavetimer hiedidid not 
Suspect Jennifer Popen "was likely to do any positive 
damage" to Kim. 


I am uncertain of the sense in which he 
used the adjective "positive", but I feel he used it 
as a synonym for "intentional" or "deliberate" or 
"demonstrable." 


He said he was convinced in his own mind at 
that time that Kim had not been in danger of abuse by 
her parents and that he was also then satisfied with 
the way in which the Society was handling Kim's 
case. 


That latter statement cannot be reconciled 
with some of his responses when asked to comment upon 
some of the contents of a statement given by Mr. 
Heath to the Inquiry's Investigators. 


Mr. Heath had said, in that statement, that 
in June, 1975 Kim's file was apparently mislaid or 
for some other reason her case was not assigned to a 
worker. Mr. Lovatt agreed that was not satisfacto- 


ry. 


Mr. Heath had said that in June, 1975 the 
Society was informed that during the previous six 
weeks Kim was apparently abused on two occasions, but 
the’ Society made no attempts to confirm the infor- 
mation with the hospital or family doctor. 


Mr. Lovatt agreed that was not appropriate, 
but claimed he was not aware that the Society had not 
made that effort. 


thata tatters isd hardltyewonthy vots-one iwiho 
Said he had been kept generally aware of the case and 
who, as Local Director, had ultimate responsibility 
for its proper handling by the Society. 


Mr. Heath had commented upon the apparent 
difference between the Society's records and those of 
the Sarnia Police Force with reference to contacts 
between the Society and the police shortly after June 
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b7; LO 5.2a Mr. Lovatteacknowhedg ed thateeics Socreny 
appeared to have left investigation of the matter 
entirely to the police. He acknowledged that the 
Society should not have assigned responsibility to 
the police, but should have invited the police to 
join in the Society's investigation. 


But; 1nyalmos tt thes sameribreath > Mresibey att 
compiladined’ about thie: fa inumemotigtives podivces, to 
investigate the allegation of two prior incidents of 
abusese@iHei said thatpeasiarresul te o£) thatralilegqed 
fiailure by the: pobice; thes Society hadi mochingmetco 
work on. He agreed it was incumbent upon the Society 
to request the co-operation of the police in the 
investigation. 


All of that presents to me a sense of 
confusion and uncertainty in Mr. Lovatt's approach to 
Kim's case and relationships with the police. The 
latter part at least was an inappropriate attempt to 
deflect towards the police criticism which can 
properly be made of him and of the Society. 


In the same area, perhaps in seeking to 
defend that apparent confusion and uncertainty, he 
Said: 


iz.-ebKimis|] owas therfiirvstyvneally semrous 
possible abuse case that I can remember our 
Ssocvety ghayvimg-h (Weshadinothumoacosigo -on 
Dbrontatives paste” 


That statement then leads back to the 
absence of practices and procedures to meet various 
Situations as they arise so that workers are not then 
floundering when dealing with a matter under emergen- 
cy or stressful conditions and without precedence in 
their personal experience as social workers. 


Mir bOovVabtuswclaimeol wavinde nothin Guat om © 
on from the past is perhaps defensible if limited 
Only to the experience of persons dealing with cases 
ofmabtisesofiachitzidmensin Sarnmapands thesseaunt dor 
Lambton. As I have noted elsewhere in the Report 
there was, even in 1975, an abundance of material 
available to the Society to assist its workers in 
handing: casessotuchildvyabusen sebt fwastIMr .otovatits 
duty to ensure that the personnel of the Society made 
appropriate use of such material. There was no 
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indication from any testimony that anyone on the 
Society's staff did more than rely on his or her own 
Knowledge and experiences in any dealing with or on 
behalf of Kim. On the basis of the testimony of Mr. 
Zwerver and others that knowledge and experience was 
an insufficient base for reliance. 


While there was an abundance of helpful 
iat emieallgeayv antlab le) ton -tihert Sores ciawye@ aentels9 75537 ot 
recognize that the amount of such material has been 
increased substantially in the succeeding years. 


Mr. Lovatt expressed the opinion that Mrs. 
Harvey and he, as well as other experienced employees 
of the Society, were qualified to manage Kim's case. 


The testimony shows that Mr. Lovatt took no 
direct sand! continuinguMinteresSt  imeKimn’s «casey That 
was so despite his comment that it was "the first 
really serious possible abuse case" in the Society 
and thus was without precedent as it were. 


Mr. Carter was an experienced worker who 
may have been among those whom Mr. Lovatt felt 
possessed sufficient qualifications. But Mr. Carter 
was removed by Mrs. Harvey and replaced by Mrs. Lo- 
Mrs. Lo certainly was not experienced or qualified. 


Effectively, management of Kim's case was 
left to Mrs. Harvey.+ Mr. Lovatt: knew it and accepted 
it. He also Knew and accepted Mrs. Lo's involvement. 


Met bovatitirackniowlediged sithiatia in ge ansiley 
1976, he was not aware of Mr. Carter's concerns about 
the case as recorded in the files of the Family 
Services Department. Nor was he then aware of the 
concerns expressed by Mrs. Kirby, Police: Constable 
Wyville and Mr. Carter to Mrs. Harvey in February, 
976. 


That. dseal further idiemoens trattuon wo fale. 
Lovatt's failure to concern himself sufficiently with 
Kim's case. He did not even read the recording. He 
neived=-entirvedyreupone Mrs Hamyey 4s Orda lerepores 
which, it would seem, were not complete. He made no 
other inquiries. 


In my view, on the testimony of qualified 
witnesses, Mr.4 Lovatty Vasi*the Local "Di rector? o£5 the 
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Society, was required to supervise Mrs. Harvey who, 
in turn, was reguired to supervise Mr. Carter or Mrs. 
Lo and any other subordinate worker engaged in any 
way in relation to Kim. 


From: the, testimony: of (Mr .scLovatti andinMrs-« 
Harvey it would seem that Mr. Lovatt's supervision of 
Mrs. Harvey's performance of her duties in respect of 
Kim's case was confined to his unquestioning 
acceptance of her oral reports. He seems simply and 
totally to have deferred to Mrs. Harvey. He did not 
question anything. He made no suggestions. All of 
that was so, even though Kim's case was recognized by 
him as being an unusual case for the Society and as 
being its most serious then-current case. He merely 
required Mrs. Harvey to supervise Mrs. Lo closely. 


At the same time he knew that the Society 
did not have any established policy or procedures for 
the handling of cases of child abuse. Nonetheless, 
as the Local Director of the Society, he should have 
been aware that cases of child abuse require careful 
and particular handling in all stages, from the in- 
vestigation of the initial report to the termination 
of the case. 


While the Society had not prepared its own 
guidelines for the handling of cases of child abuse 
there was, even in 1975 and prior years, an abundance 
of material in the literature and other resources. 
Perhaps cone~might «ber toopcrit local weoxsayiethat Mrs 
Lovatt was to be criticized for failure to develop 
such sguidelanes.. &aButs bet cree motistool harsh yoo isay 
that, ewe new thowbtiedn y:vhingawrastiten.ailthoneehe 
Society, he should have been aware of the need for 
care in the handling of child abuse cases. The 
guidelines for the management of such cases published 
byaythies cOn, ta rovrss ocikaitu.o neo. = Chisvdiren’s mia 
Societies in July, 1976 emphasize the need for 
careful management, consultation of all persons and 
Organizations involved in the case, and planning. 
The same publication contains a lengthy bibliography 
and plistivof wothe r-smaiteraals.« Much of what was 
contained therein was available prior to 1975. 


In my view Mr. Lovatt should have been more 
energetic in the performance of his duty to supervise 
Mrs. Harvey. He should have asked questions designed 
to ascertain whether appropriate plans for the 
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management of Kim's case were being formulated in 
september, 1975 and subsequently. He did not ask 
Such questions. 


One can only speculate as to the response 
that would have been made to any such question. 
Nothing upon the Inquiry satisfies me that there was 
any plan for Kim beyond the decision to take her into 
CarceOneAUuUgGUuSsty 3i4ecL9 75 eandtthes decision, in,or 
before February, 1976 to return her to her parents. 


Mr. Lovatt should have asked what goals 
were established in any such plan. Heeed 4a dacno. te 
Again there is nothing to indicate that any goals 
WEGEYSECE. 


Mr. Lovatt was content to understand that a 
conference had been held to decide when Kim would be 
returned. He was not aware of when it was decided 
that Kim should be returned. Even understanding that 
there had been a conference as to when she would be 
returned he should have asked about the decision that 
it waS appropriate that she be -returned. He might 
appropriately have asked "What procedure led to that 
decision? Who made the decision and when? Who 
assisted in making the decision? What information 
was relied upon to support the decision?" He did not 
ask any such question. 


Mr. Lovatt should have asked similar 
questions about the decision as to when Kim should be 
returned. Who was present at the conference? What 
was the rationale of the decision? What factors were 
considered? He did not ask any such question. 


Apart from asking questions of Mrs. Harvey, 
Mr. Lovatt should have been making suggestions to 
her. 


He said he had recognized the inconclusive 
results of Dr. Curtin's interviews with Annals Popen 
and Jennifer Popen. He should have made suggestions 
as to actions that might have been taken to resolve 
sone Forethermuncertalnty wepusaseurtinge inghismrepont; 
had made some suggestions as to other observations 
and tests which might have been helpful. Mr. Lovatt 
did not make any such suggestion. 
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He was aware that Jennifer Popen was 
pregnant in 1976. He should have been aware that the 
birth of the expected child might have some effect 
upon Jennifer Popen and her ability to cope with 
Kingsereturn. 6 fHeashouldgiay elisuggesived to Mis. 
Harvey that consideration be given to that factor, 
particulariy the "sp oss pb iyertya lO Ghose -panuum 
depression. He did not make any such suggestion. 


Probably the list “of «questions thatioMre. 
Lovatt shoulda have asked, butedid not; “ard or 
Suggestions he should have made, but did not, could 
be considerably extended. The testimony of expert 
witnesses upon the Inquiry emphasized the complexi- 
ties and subtleties of child abuse cases and the many 
variable factors that may be encountered in any 
individual case. Mr JnbOvVat testasi diocda beDirectorn- oF 
the Society, should have had some general knowledge 
of e.adah of ethrsimrand  shouwldthave doneainomeniaivan 
passively accept Mrs. Harvey's reports and decisions 
and her actions. 


Mree Lovatt wasetin: corronreanshusiconpm c= 
hensi1on- ‘oi thes siqnitrecancesotitherrestilusnobauhe 
prosecution of Annals Popen and Jennifer Popen upon 
the scharge: of: Eailing’ to=protect Kim. »\ There ‘was ano 
testimony to establish that he was aware of the dis- 
cussions between Mr. Lang and Mr. Higgins which led 
to those results. But nonetheless, despite those 
results, he should have known that the order placing 
Kim in the care of the Society was the result of a 
procedure entirely separate from the prosecution of 
Kim's parents. 


Mr. Lovatt felt that the decisions of the 
Court required or enabled supervision only of Annals 
Popen. That may have been so insofar as the 
Probation Services were concerned. So far as the 
Society was concerned, Kim was placed in its care and 
PEtwasPresponsib leyshoreall actorsmatfectrngwier 
well-being. If there was any doubt as to the powers 
of the Society to be concerned with Jennifer Popen, 
whether as to her behaviour, health, either physical, 
mental or emotional, or as to any other aspect of her 
life, the Society could have returned to the Court to 
seek clarification of the matter and any other order 
which the Society might have felt was necessary to 
enable"“it’ to perform its statutory duty. 
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Mr. Zwerver had noted that the personnel of 
the Society generally had an unsatisfactory level of 
knowledge and understanding of the appropriate 
legislation and regulations and of court procedures 
and functLronssiaelogwouddal -seengithateMruedbovattuks 
Knowledge and understanding of those matters was 
Subject to the same observation. As Local Director 
Ofpathepoocie ty she shadpacdutyetosthesSocretyjrits 
staff and the children and families it served. That 
duty was to be knowledgeable in those areas. He 
failed in that. duty. 


inekebriiary,6l97io7, vattergthe hearrangrand 
determination of the Society's application whereby 
Kim waS made a ward of the Society for a period of 
Six months, Mrs. Harvey removed Mr. Carter from the 
case. She appointed Mrs. Lo in his stead. 


Mr. Lovatt was aware of that action by Mrs. 
Harvey. He accepted it aS a fait accompli. He was 
not consulted about it. He asked no questions about 
it and he made no comment or suggestions about it 
Obhemethanmtorneq idsre sMusceHarveymtosprovide sclose 
supervision of Mrs. Lo's activities on the case. 


Mr. Lovatt must have had some concern as to 
Mesk to'%seabidiatys toyprovide anvadequate tevelyot 
service to such a serious case. While he had not 
participated directly in the process whereby she was 
employed by the Society just a few weeks earlier, he 
should have been aware of her lack of training and 
experience. 


Mr. Lovatt testified that, while it had not 
been reduced to writing, there was an established 
procedure within the Society which was to be followed 
in the event a case were to be transferred from one 
worker to another. That procedure, as he described 
it, involved a conference of at least the two workers 
directly involved, the worker being relieved and the 
worker appointed in his or her stead, together with 
their Supervisor. Then the worker being relieved 
would introduce the new worker to the family being 
served in the case. He said that would involve also 
a discussion of the goals which the Society hoped to 
achieve. 


If there were such an established procedure 
Lt wast notmboleloweds imitkims ss case. There was no 
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conference of the two workers, Mr. Carter and Mrs. 
Lo, and? -the> Supervisor) “Mrs. * Harvey < There was no 
introduction of Mrs. Lo to Annals Popen and Jennifer 
Popen by Mr. Carter. There was no discussion of 
goals to be achieved. 


Mr. Lovatt acknowledged that Mr. Heath's 
comment, that there was no conference or review of 
Kim's case at the time Mr. Carter was relieved and 
Mrs. Lo was appointed, disclosed a failure by the 
Society. He accepted it as a correct statement. 


He went 7on to say: 


"What Pin not “aware “oft rss tivetikwndtog 
pressures under which this was made at the 
time, why it was done quickly." 


I infer from his choice of tense that he 
lacked that awareness even as he testified in 1978. 
If that be so I am unable to understand why by then, 
about eight months after the case became a matter of 
public interest and concern, he had not made himself 
aware. 


Even if I be in error in that inference, he 
certainly meant that, when he was advised by Mrs. 
Harvey of her appointment of Mrs. Lo to replace Mr. 
Carter, he was not aware of the "pressures" and of 
the reasons for haste. 


The obvious comment upon that is that Mr. 
Lovatt’ should have inquired. He did not. — ft was 
another example of his incompetence or lack of 
interest. 


Mr. Lovatt did testify that he had been 
told that the relationship between Mr. Carter and 
Jennifer Popen had become "unworkable." He said he 
was told that the case would require a lot of time 
and attention, but it could develop well if given 
proper attention. 


As he continued his response, he, perhaps 
unwittingly, condemned himself in another area upon 
which I have commented, namely the qualifications of 
the staff of the Soctéty.’* He,’ as Local (brrector; was 
responsible for the employment, of istagt and £or 
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ensuring the adequacy of their knowledge and 
expertise. In any event he made the rather extreme 
statement, 


nWem hadi inomhrghily«quala.fiived, workers ton 
Stahi sat sthat atime.” 


That appears to be an unnecessarily harsh assessment 
ObMtiieo@envires stall of tthetSociety.>2 ButpzHaifsaite was 
Justified, he must bear the responsibility for the 
existence of the condition. And if the conditions 
existed all the more was it incumbent upon him to 
take a particularly close and detailed interest in 
Kim's case. 


Inamy {_ yiewhhisicuttlcism.-of). theys tabroor 
the Society was really a condemnation of himself for 
permitting an unsatisfactory situation to exist and 
for failing to take appropriate steps to protect Kim 
from the harm that might flow from that unsatisfacto- 
by Scondition. 


Hee then ewent® on. coGsay that. Mrs...10,2%aenew 
employee, was the only long-term worker who then had 
a light case load and thus the time to take on the 
case. He said that Mrs. Harvey accepted his require- 
ment that she "very closely" supervise Mrs. Lo. 


He did not indicate that he had considered 
any possible alternatives to the transfer of Kim's 
case to Mrs. Lo or that there had been any discussion 
about such alternatives. There was no conference 
even between Mr. Lovatt and Mrs. Harvey in relation 
to the transfer. Mrs. Harvey made the transfer. Mr. 
Lovatt accepted it, almost unquestioningly. 


Mr. Lovatt was asked about Mr. Heath's 
suggestion that some "danger signals" in Kim's case 
were not recognized. One such item mentioned by Mr. 
Heath related to Jennifer Popen's "tragic childhood." 


Act anl it) See lat +P Ui Drone tan gent oldie. en ds tthe 
Society's actions, and thus himself, with reference 
to that item, Mr. Lovatt said: 


"Mrs. Popen's admission of her own tragic 
childhood, we had very little information 
as to what this actually was at that time, 
and we were not aware of how much of it was 
truth and how much was not." 
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He added that it had not come to his mind to inquire 
further into that area. He acknowledged that there 
shoulidchave ibeenesuch tunther  rnquna rye Byaeciicdite 
testimony he had again demonstrated his own inadequa- 
cies and failures as well as those of the Society. 


As he continued in this area he ac- 
knowledged that he had relied then upon Mrs. Harvey's 
interpretation: of) Dr. Curtin'srire por teandsconsule 
tation note attached to the pre-sentence report upon 
Annals Popen prepared in March, 1976. He did not see 
the report until later. 


In all of this Mr. Lovatt sought, retugeée min 
the statement that the situation was uncertain and 
tsotmuddyeivs He tsairdcinvestigamronwby Buhie police 
might have cleared the situation. He said there were 
two or three unproven allegations and only the one 
proven, that latter being against Annals Popen. 


That is not a tenable position. I have 
commented upon the role of the Sarnia Police Force in 
Chapter XIX of this Report. Whatever shortcomings 
there may have been in the performance of the police 
function the Society was primarily responsible for 
the investigation of all reports of real or suspected 
abuse of chadlidnenwwseLlhatelwasi dasparnt) ton Gtine) ducy 
imposed upon all children's aid societies. All of 
the expert testimony upon the Inquiry emphasized that 
the Society had that duty and should have fulfilled 
ithe fhe hpold cesashuretionswasiroveroand beyond athe 
Society's function and did not relieve the Society of 
its responsibilities. 


Mrionlov attyrapp eianeds to } bles sscmence resenn 
expressing that position. It is but another example 
of phussilackvofi qualifticatwvonsto. be ethet local’ director 
Of a children's aid society such as the Society. 


Mr. Lovatt described as an "oversight" the 
falluresofiche Society -ctosanranges fom skim. covbe 
medically examined after her return home in May, 
197fe6saidn myPopinioneit was? danmoversight zbsgreac 
importance. Medical examinations in June, July and 
August, 1976 may very well have disclosed the onset 
of the abuse and injuries which eventually caused 
Kim's death. The rea lizait pon, tebati¢ehie Society 
intended to have Kim examined might very well have 
prevented any) injury in that that realization might 
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have in itself inhibited anyone who might otherwise 
have injured Kim. 


Mr. e@lOvattabeans ssomeagrnesponswoi1lity for 
the "oversight." Had he been properly performing his 
duty to supervise Mrs. Harvey he should have inquired 
about medical examinations. He made no such inquiry. 
That failure is in keeping with so many of his other 
failures. 


Mr. Lovatt acknowledged that the Society 
failed to maintain an appropriate liaison with the 
Probation Service. His defence of that failure by 
the Society was that in 1976 the arrangements among 
the various agencies and organizations in the County 
of LambtonswasSintormal. 9 Mr. Lovattibyitailing to 
askequestironsmore Mrs Stharvey. cONneEmL buted tor this 
failure by the Society. Any supposed informality is 
nowedekencestomthatwer rrr cusms Im@manivyevev ent Mr, 
hOvVatw eras) LOCaleDIFeCCLOLPore the society, . contributed 
PoOmrdnivyasuchs 1ntormalsty. 


The same sort of situation prevailed in 
connection with contact between the Society and The 
Lambton Health Unit. Again and for the same reasons 
Mr. Lovatt shares responsibility for the failure of 
the Society in that relationship. 


Despite all of those admissions Mr. Lovatt 
was able to make a surprising response when asked to 
comment upon Mr. Heath's statement expressing doubt 
that™ the Society's» supervision of Kim"s care was 
Sutbicirentivs adequiates = 9Mre= hovatovsardmheltdidinoer 
agree with Mr. Heath's statement. He said he felt at 
the time that the supervision was adequate. That he 
was able to have that feeling demonstrates his 
willangness* to’ formvopinions* on important ‘matters 
WitChnouUteisultabe1ent® initiormat ton eand? wi thouteany 
question or effort to supplement such information. 


That a case such as Kim's could be handled 
as it was by the Society without Mr. Lovatt knowing 
how deficient was that handling is an illustration of 
his@inmab@iaiitys torsalin Vie hiss duties. 


Mr. Lovatt's performance in respect of Kim 
was entirely inadequate. The same is to be said of 
the supervision of Kim furnished by Mrs. Harvey and 
Mrs,ceboat Meso Lovattrby *his) inadequacy “permitted 
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their inadequacies to exist undetected until after 
Kim's death. 


Perhaps some of Mr. Lovatt's failures in 
respect of Kim are summarized in the following 
extract from the transcript of the proceedings upon 
the Inquiry. 


He was asked questions and responded as 
follows: 


“Oper Whatedo youyrteelathateyousmoun dienave 
done in this case that you didn't do? 


A. Well, I think I should have been 
involvedvan the consultatilonaprocess.) aie 
think had I been more involved we may have 
taken more time over some of the decisions 
that were made. However, it was, at that 
time it was recognized that the management 
of Family Service cases was primarily the 
Supervisor's job." 


He was not involved sufficiently. He left 
author tyewl the Mrs miliary enya. He cannot avoid 
responsibility iby abandoninge+is yauchnommeyy ana 
permitting Mrs. Harvey to appear to assume it. 


Even Kim's death did not arouse any unusual 
concern sine Mre Lovatin hAgain, iwi thou tiyquesitronense 
accepted her death as being the result of an 
accident. He asked no questions. It was almost as 
if he believed the adage that ignorance is bliss. If 
so he overlooked the obverse of that proverb to the 
effect that ignorance of the law is no defence. He 
made no suggestions as to any investigation that 
might be conducted. He was on vacation and left the 
Society in Mrs. Harvey's hands. ‘He left it to .Mrs. 
Harvey to advise the President of the Society that 
Kim had died. 


In my view that was an unsatisfactory 
position, fori him: to adoptive TU was sconsistventawath 
his prior conduct or policy of avoiding involvement 
and thereby, <apparentliyi he- hoped? tabi vey <or 
responsibility. 


On his return from vacation his stance and 
conduct in respect of Kim and her death and the 
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investigation into the circumstances surrounding it 
Was MsucH Sthate “bizarre” -mighiti-be Bthes only word "to 
a@esceribe sit. 


In my view Mr. Lovatt began then to realize 
the extent of his failure to achieve the standard of 
performance which was reasonably to be expected of a 
local director of a children's aid society. He began 
a deliberate programme of withholding comment in any 
LOrny, “Ova seOrewrett en, UWpone Alm «<serc ac Gr. Has 
expressed reason for this programme was that, since 
Annals Popen and Jennifer Popen had been charged with 
manslaughter, the matter was now in court and comment 
was prohibited. He even used the expression "sub 
Fudrees 


Im whateiereqardtas api trae and@ewtite 
attempt to defend the indefensible, he said that the 
meetings of the Board of Directors of the Society 
were open to the public and any comment at such a 
meeting might prejudice the right of Annals Popen and 
Jennifer Popen to a fair trial. 


This indicates to me how shallow his 
reasoning was. While meetings of the Board of 
Directors might be open to the public I am not aware 
of any legislation or similar authority which would 
prevent the Board of Directors from dealing with some 
matters in camera or in closed session. Another 
procedure which comes readily to mind is that of 
utilizing a committee meeting as the forum for his 
report upon the case. A third even less difficult 
procedure would have been for him to report privately 
to the President of the Society and to explain his 
concerns about the effect of the matter being sub 
judice. Then the President at least would have been 
informed and would be able to decide if or how the 
other members of the Board of Directors might be 
informed. 


BySpurporting@toPinvoke “the *prrncip Teor 
sub judice, Mr. Lovatt gave a further demonstration 
Of sthee truth of “the proverbrt that a ll1urvver knowledge 
is a dangerous thing. 


In my view Mr. Lovatt was in error, and 
grossly so, in his understanding of the effect of the 
Matter=being sub*judice. Yin nyeview “there twas no 
impediment to his reporting to the Board of Directors 
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of the Society upon the matter of Kim's death while 
in the care of the Society. 


If he really did believe what he professed, 
it is another example of his lack of qualification to 
be a local director of a children's aid society. 


That he sought no advice or assistance in 
his professed dilemma is further mute testimony to 
his lack of qualifications and competence. 


Mr. Lovatt imposed that restriction upon 
himself without seeking advice from anyone as to 
whether or not it waS appropriate. He applied it 
evén to the extent that he did not mention the case 
FO any MEMmbpervioL ttheouBboavdsoL eDiunec CoOncmiomesuie 
Society privately or informally and did not mention 
Lisi eany Meporitey Loralieocewritten atom emboandiosé 
Directors of the Society or any officer or committee 
thereof. 


Mr. Lovatt's scheme of silence was suc- 
cessful from August, 1976 until December, 1977 when 
it was shattered in an explosion of disclosure of 
what until then had been concealed from almost 
everyone. In that period of time Jennifer Popen and 
Annals Popen were charged with manslaughter and 
arrested. This was mentioned in and by the media. 
They appeared in court and after a preliminary hear- 
ing were committed for trial. This was mentioned in 
and by the media. In December, 1977 their trial ina 
court composed of a judge and jury began in Sarnia 
and was duly reported upon in and by the media. 


It was only then, in December, 1977, that 
the public and the members of the Board of Directors 
of the Society began to learn the true nature of the 
involvement of the Society in Kim's life and death. 
Mr. Higgins was one member of the Board of Directors 
who did have prior knowledge. Until then, so far as 
the testimony upon the Inquiry reveals, no member of 
the Board of Directors of the Society, other than Mr. 
Higqins,= knewmtha tiskim astheschmldwnameds imestive 
published articles, was a ward of the Society when 
She died. TnirAucwsit,. el 96 MeMiad Al Nam thadmbeen 
informed of Kim's death, but he had not associated 
that message with the subsequent news items relating 
to the charge of manslaughter against Annals Popen 
and Jennifer Popen. Apart from that no member of the 
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BOard#ot SPELreceors hadwany intformatronv’as to anyof 
the Society's involvement in Kim's life from June, 
oj oeuntri ener death in. August, 1976. 


Mr. Lovatt had succeeded in keeping all of 
that knowledge and information from the Board of 
DFReCctors. 


In my view his decision to leave the Board 
of Directors unaware and uninformed is indefensible. 
re wastan= uwtter=deredsrctuonmor,. his idut 1 e'setand 
responsibilities to the Board of Directors and to the 
Society. It might have left other children exposed 
towsimivarmly poor protection=by*theesocnety. Bt 
certainly concealed all of the weaknesses of the 
Structure sand “start "of “thesSocrety.” =rt- certainly 
protected Mr. Lovatt from adverse comment whether 
within or without the Society. 


Mr. Lovatt knew that the Board of Directors 
Ome ene Society =relred Upon fim. He rat led then. 


In my view Mr. Lovatt was dissembling in 
his=testimony purporting) towexplain his tarlure to 
GEpoEre to tthesBoard of Directors. In his professed 
desire to protect the right of Annals Popen and 
Jennifer Popen to a fair trial he lost sight of his 
Own responsibilities as Local Director of the 
Society. 


I am reinforced in this view of Mr. Lovatt 
by the manner in which he reported the matter to the 
Board of Directors at a special meeting of the Board 
convened by the President of the Society when the 
Matter came “torthe attent lon of him and others 
through the media. 


De copy Por Vener ninuces ol that: specrd I 
meeting of the Board of Directors was produced as an 
exhibit upon the Inquiry. Those minutes contain a 
Summary votre the report madew by Mim ovat c ate that 
meeting. That summary 1s reproduced as Schedule 2-W 
CO~this~Report: 


Earlier, under date of December 8, 1977, a 
report upon Kim's case was prepared by Mrs. Harvey 
FOr sche Ministry = li roewaswd tte bOVvate co request. 
A copy of that report was produced as an exhibit upon 
the Inquiry and is reproduced as Schedule 2-X to this 
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report. Mr. Lovatt was aware of the contents of that 
report. He testified that he believed it to be a 
complete report. 


On December 8, 1977 Mr. Lovatt reported 
Orally, by long-distance telephone, to Mr...Charko, of 
the Child Welfare Branch of the Ministry. That re- 
port was made at Mr. Charko's request for information 
about Kim's case. Mr. Charko prepared a memorandum 
of that conversation which was typed under date of 
December /12, 1977 before -Mrissy Harvey*s report of 
December 8, 1977 was received in the Ministry. A 
copy of Mr. Charko's memorandum is reproduced as 
Schedule 2-Y to this Report. 


In their report and in their testimony upon 
the Inquiry, the Farina Committee observed dis- 
crepancies between the report dated December 8, 1977 
and the report to the Board of Directors on December 
15, 1977 and between the records of the Society and 
those of the Sarnia Police Force. I have commented 
thereon in Chapter XXVIII of this Report. 


Mrs. Harvey was present at the special 
meeting of the Board of Directors held on December 
Ses LIP. 8 Shewvoiwned\y wa-ctht Mr asgbovatinaen answering 
questions about discrepancies. 


It may very well be that Mr. Lovatt in 
making the oral report to Mr. Charko on December 8, 
Loo jvandsthepreport: to thesBboardso&. .Darnectors, on 
December 15, 1977 relied upon information given to 
him by Mrs. Harvey or.recorded in the files of the 
Society. 


Even a cursory examination of those three 
documents in the light of all the testimony upon the 
trial will reveal inconsistencies and errors and 
Omissions. 


Mire ywrhova tit! svonadk. nepons th. £toeMri.. «Cha Eko 
mentioned some of what occurred on June 17, 1975. 
There was however no mention of the information given 
to the Society to the effect that Kim may have been 
abused on earlier occasions. More importantly, while 
Mr. Lovatt spoke of the Society's decision to open 
the case and to provide service on a protection 
basis, there was no mention of the fact that the case 
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was not opened and no service was provided by the 
Society until August 31, 1975. 


Mr. Lovatt's oral report to Mr. Charko was 
thats uMad. PoOpens was founda guaviety, tof ycha ld. abuse.” 
That in itself is imprecise and misleading. Annals 
Popen was charged with failing to protect Kim, not 
with assault. 


The oral report to Mr. Charko was that the 
Court ordered Jennifer Popen and Annals Popen to take 
a Parent Effectiveness Training Course and "Mr. Popen 
would join Alcoholics Anonymous." That is inaccurate 
and misleading. 


Judge Nighswander's reasons for judgement 
upon the Society's application made no mention of the 
Parent Effectiveness Training Course or of Alcoholics 
Anonymous; nor was the Order directed against 
Jennifer Popen in any way. Judge Nighswander merely 
placed Kim in the care of the Society and suggested 
that Annals Popen would have to satisfy the Court 
that he had successfully done something about his 
drinking problem before Kim would be returned. 


The probation order made earlier, as a 
result of Annals Popen's plea to the charge under 
section 40 of The Child Welfare Act, was only in 
respect of Annals Popen and imposed terms that he 
abstain totally from drinking alcoholic beverages and 
that he take treatment for his alcoholism. 


The memorandum made by Mr. Charko, after 
recording Mr. Lovatt's comments on events from August 
31, 1975 to until as late as Kim's return home on May 
27, 1976, stated 


Maur indsibh is merlLods-ofesctimes tie Society 
visited the family on a weekly basis and 
found them to be very co-operative and 
willing to attempt to improve their family 
relationship." 


Tia tel sii nace usa t.easamnd wi Ss leratdiin ds, 
Particularly. if the phrase “during this period,of 
time" was meant to include the period from August 3l, 
LoI/batostebriarnys 23 ,2)19/76.e in thatwperiod jAnnals 
Popen and Jennifer Popen were not co-operative and 
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any visits by the Society were of minimal value and 
were not made on a weekly basis. 


While “Mr. %CharkotVvrecorded wy Mrmr Lovacti-s 
comment as to Kim's brother, Karie, having been taken 
into (care iby- the- Socrety ,etherei@rs Snow mention sthat 
that action was taken only after the intervention of 
outside forces, such as the Crown Attorney and the 
COTroner. 


Mr. -bovat tes tres pons Pet oneean y 
misapprehension that may have arisen from his oral 
ECDOLt CO 8MrTs, Charko. 


Mrs. Harvey's report dated December 8, 1977 
was prepared at Mr. Charko's request. Le coo shas 
some errors and omissions. 


It states that Jennifer Popen and Annals 
Popen refused the services of the Society and The 
Lambton Health Unit. It does not mention Mrs. Saul's 
recommendation, accepted by Mrs. Harvey, that the 
case required long-term intervention by the Society. 


It states "the case was not assigned." It 
does not mention that no one could explain what had 
happened to the material for the file between June 
17, 22975 and? August? 317-0975). Noredoes, tu mention 
that the case was not even opened, let alone 
assigned,= until» Auguste3ai;s L975. 


It speaks of a telephone call to the police 
and of a suggestion by the police that the Society 
not visit the home. As I have written in Chapter VI 
fManhnotvsatispred thatGthei police ,madewany-isuch 
Suggestion or request. 


It’ sitates -that’ ‘the ‘Society learned tofiima 
previous seemingly unclarified situation." MThat 
appears to relate to Kim's hospitalization in March 
LO7SS. Thee torn osyMrs is Harveys (reponurwould, of 
itself, give the impression that the Society learned 
Of "that unclarrt ved Ssieuatron ton oratter August 
Ce eed eons infact? end une 179-9 197 5.8 Po Dbrce 
Constable Gander had advised the Society of two 
incidents ~Of-"reported abuse toe Kimedtring thie 
preceding six week period. Mrs. Dick had mentioned 
this in her recording dated June 17, 1975. 
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Mrs. (Harvey "ss report ssatessothatieuthe 
solicitor for Annals Popen and Jennifer Popen wanted 
the Society's application for wardship to be heard on 
the same day as the charge against Jennifer Popen and 
Annals Popen under The Child Welfare Act. It went on 
to state that the Society wanted the matters heard on 
separate; dates: 


I am not satisfied that either of those 
statements is correct. Mr. Higgins arranged to have 
the charge under The Child Welfare Act dealt with on 
February 23, 1976, two days before the Society's 
application was heard. But neither Mr. Higgins nor 
anyone on behalf of the Society expressed in Court 
any desire such as Mrs. Harvey mentioned in her 
GePOEE. 


Mrs. Harvey's report contains the statement 
that on, February 25, 1976, Annals Popen and Jennifer 
Popen were "advised to co-operate" with the Society 
and to attend courses suggested by the Society. That 
is at variance with Mr. Lovatt's oral report to Mr. 
Charko and with the transcript of the proceedings in 
Counts 


ine here reponreaMrse. Warvevs wor Guateesome 
fenogthsito, descraibesMn. yCamter! s@dittuculjtates 4 She 
wrote of Mrs. Lo's weekly visits from February 27 to 
July) 65-1976. .n0n thatelattert regard sherecepor tes 
more accurate than Mr. Lovatt's oral report to Mr. 
Charko. 


Missi. Harveyawrove ott gihveb psc h lait mic 
assessment of Annals Popen, obtained as part of a 
pre-sentence report in March, 1976. She wrote that 
that assessment indicated that Annals Popen was not 
in need of psychiatric treatment. She made no 
mention of the difficulties expressed by Dr. Curtin 
in that report to the effect that the information 
provided was such as to cause him to wonder about its 
ela abilitys 14Dr.8 Curtin’s report«was! notaas positive 
as Mrs. Harvey suggested. 


Mrs. Harvey wrote of a conference to decide 
that Kim would be returned to her home before the 
binthsof «J enwiter sPopen se next chil ditin Od uliyee 1977.67, 
She did not mention that in fact she had made the 
decision that Kim would be returned and that any 
conference was limited to discussion only of when the 
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return, ‘wowld’ thie: efiect ea’ ami welavurion cto ‘tne 
anticipated birth. 


Mrs. Harvey wrote of a nurse of The Lambton 
Health Unit being involved with the family after the 
birth of Karie. She did not report how limited was 
that involvement. The nurse had made only one short 
visit on August 10, 1976, the day before Kim died. 
That visit related only to Karie and his care. fThe 
nurse did not see Kim that day. 


Mrs.) Harvey 's"report swou lid tqive the 
impression of ongoing involvement by The Lambton 
Health Unit from Karie's birth. Mrs. Harvey's report 
is misleading. 


Mrs. Harvey wrote of the police investi- 
gation on August 12, 1976 and that "it was no longer 
possible to talk with the family." No basis for that 
statement was given in Mrs. Harvey's report or else- 
where. Mr. Lovatt in his testimony said simply that, 
because the case was already before the Court, he 
consciously decided "to leave the matter as it was." 
That comment was related to the question of informing 
the Board of Directors. It seems reasonable to 
extend its implication to include investigation of 
Kim's death by the Society because Mr. Lovatt 
acknowledged he did nothing to gain any information 
when senior police officers seemed inclined to give 
him only the slightest of information in respect of 
the police investigation of Kim's death. 


Mig lidvia tty Soe porty stor tmesaboard “ot 
Directors on December 15, 1977 contained a number of 
statements which are surprising in light of his oral 
GepoEreytosMnd Charko obiDecemberwd, suovizeands Msi. 
Harvey's written report prepared at his request the 
same day. 


In his report to the Board of Directors he 
Salid) thateined Une, -b95 thereywasginsuptica ent 
evidence to warrant the Society's intervention, that 
Jennifer Popen had a plausible reason for Kim's 
bruises and that the police accepted a watching 
brief. Mrs. Harvey's report made no mention of any 
"plausible reason" given by Jennifer Popen. 


More importantly, Mr. Lovatt's report is 
false and misleading when it states that there was 
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insufficient evidence to warrant the Society's inter- 
vention. If "intervention" were interpreted as being 
Synonomous only with "apprehension of Kim" his state- 
ment might have been reasonable and understandable. 
However, in the light of the testimony of both Mrs. 
Saul and Mrs. Harvey, supported by that of Mrs. Dick, 
It*vs abundantly clear’ that; “in“June, 1975, “Mrs. ‘Saul 
had felt that the Society should be involved and work 
with the Popen family immediately and that the work 
would continue for a long time. It is equally clear 
that Mrs. Harvey had shared Mrs. Saul's opinion. 


Regqrevrublly one can omby infer that Mr. 
Lovatt sought to mislead the Board of Directors. He 
did not tell them that the file material was mis- 
placed and that, contrary to the intention and desire 
Of Mrs. Saul and Mrs. Harvey, the file was not opened 
in June, 1975. That “oversight" in the handling of 
Kim's case was such a gross error by the Society that 
Mr. Lovatt could not simply have missed it if he had 
made any reasonable effort to prepare a full and 
LoOrtnEighnit, report. £o- the Board. Has? “taibiure to 
mention it could only have been deliberate. While 
there was no direct testimony as to his motives, I 
infer he was seeking for his own reasons to conceal 
his inadequacies and those of the Society. 


Clearly Mra @hovat te‘was'’strli=relying=upon 
Mrs. Harvey when he spoke of the police accepting a 
Watching Drier . He» had® made’ no-ingurry of the 
police. 


The next paragraph of his report, as re- 
corded in the minutes of the meeting, is an even more 
glaring example of misstatement by Mr. Lovatt. He 
said a call to the hospital made the Society aware of 
previous injuries to Kim and therefore she was taken 
into carne, 


That would lead one to believe that the 
SOCLebhy,— ON@AUGUSt Give oy 5) Nad? viitlated ra "cal kPro 
the hospital and, only then, learned of some earlier 
injuries to Kim. 


En: ‘faces on. Jane 174 19757 ether Society had 
been made aware of allegations of two prior incidents 
of injury to Kim in which child abuse was suspected. 
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In¢fact; ons August 31:,41975; @ehesapolvcerand 
hospital personnel had sought the assistance of the 
Society because of Kim's injuries existing at that 
date. 


MY. «Lov att! ste@neporty vost h esis ojardiict 
Directors does not disclose that Kim had suffered 
fresh injuries which led to her admission to hospital 
oOn-Augus ts 315° 197 5.) «Mrs bovatwise reporter takesmno 
mention of the discovery, by X-ray, of rib fractures 
suffered by Kim between March and September, 1975. 


Ln omy “vilewi“thoseiserrors 'mn-Maw Lovatils 
report are too gross to have been inadvertent or to 
have been the result of poor selection of words and 
terminology. In my view they were part of an effort 
to mislead the Board of Directors and to conceal the 
EU Ci. 


Mr. Lovatt's report mentioned that between 
September, 1975 and February, 1976 the Society was 
Cautionedsnot, ‘to talk, to Kim's parents.4° Histireport 
did not disclose that the so-called "caution" was 
issued by Mr. Higgins on behalf of Annals Popen and 
Jennifer Popen and that the Society: took no steps and 
sought no advice to attempt to be relieved of any 
supposed *=limrtatLon upon “kts “right= Cordoewhat ei. 
Carter regarded as normal casework. 


Again the Board of Directors were misled. 
The form of Mr. Lovatt's report would reasonably lead 
them to believe that the "caution" came from some 
source, perhaps such,as the ~Court,. empowered or 
authorized in some way to direct or regulate the 
activities of the Society or perhaps from a source 
intending to be helpful to the Society. 


The next portion of Mr. Lovatt's report is 
another instance of error and omission. He told the 
Board of Directors that Annals Popen "accepted full 
responsibility! stor Kim ssanjurses in vAugus ta abo75 
and that Jennifer Popen was absolved from guilt. 


En Chapter sro fe sthires “Repo mit -Sinlave 
reviewed the transcripts of proceedings in the 
Provineial~Court:.(€riminad®? Division) -of~the Countyso£ 
Lambtonsons Februarye2352 197 5keiwthat Eranscripencon- 
tains no acceptance of full responsibility by Annals 
Popen. “It ‘discloses merely @ plea oft'gu pity wand’ ta 
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disclaimer of knowledge of what happened, coupled 
with a willingness on the part of Annals Popen to 
believe what he was told. 


Furthermore, Jennifer Popen was not "ab- 
solved from guilt." By reason of an agreement with 
Mr. Higgins the Crown Attorney chose not to proceed 
agains Nenwesin i testimony fupon ithevinguiry both Mr. 
hovatuicands Mrs tehHanvey mecried thate@actioneby othe 
Crown Attorney and proclaimed their continuing 
Suspicion as to Jennifer Popen's involvement with the 
injuries to Kim. Mr. Lovatt did not advise the Board 
O@aDarectors@of CehemSociety sof tthat? 


Phegnextmestatement “byuMr -eLoOvatite co athic 
Board of Directors is incomprehensible. He said 
Chatty “lconeAug ust feo Se Until heb: uartyiee? 5, mle9 7-5, 
"considerable evidence had accumulated on Mr. Popen's 
behaviour. “Ss That is aust notesovenUntils February, 
1976 Mr. Carter, who was then assigned to the case, 
Fadmoe cnatinal Deel ac aihyaro ut aloof Btheaiwork fhe 
wanted to do on the case and which he regarded as 
normal casework. Even the two items mentioned by 
Mr. Lovatt, namely that Annals Popen had stopped 
drinking and had attended Alcoholics Anonymous, were 
largely, if not entirely, based on statements by 
Jennifer Popen and Annals Popen. 


thabebeadsdinectilysaincorthe next part of 
MrenLovattlsereporta-to the “Boarde-oF SDirectors #* He 
told the Board that Annals Popen was examined by a 
psychiatrist pursuant itofan order of “the Court. That 
May be correct in spirit, but the examination came 
about aS part of a pre-sentence report ordered by 
Judge Nighswander after Mr. Higgins made some 
submissions on behalf of Annals Popen wherein he had 
requested some investigation before sentence was 
imposed and had suggested that a probation officer 
might assist the Court. 


The next part-of Mr. Lovatt"s report to the 
Board Of EDITectoOrsea sizvanorher mixtunetohvyerror and 
omission. He said the reports following the psychia- 
trist's examination were positive. 


in, Lact? there’ was tonbyone’ repome upon 
Annals Popen, but attached to it was an earlier 
consultation note written after the psychiatrist's 
examination of Jennifer Popen some months earlier. 
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Mr. Lovatt)-then:set forth only the»first sentence. of 
therfinalepanagraphédofeaDete Our hipnisere pow teeupou 
Annals ‘Rpopen: dated March bogs .-bo6e Even that 
sentence is not, in my view, positive. It is merely 
a statement that, if certain things were to occur, 
the future risk to Kim would be minimized. 


Mrewrbovattgimug hitoentomen pro perl yieiwosne 
informedothesBoard of Divectornsisof stheprconcerms 
expressed by Dr. Curtin in the preceding paragraphs 
offihisereportiw iprei.CurbinpgaiternsettangeouteAnnas 
Popen's abstinence, attendance at Alcoholics 
Anonymous and willingness to attend courses, had 
written: 


"Even though all these things would surely 
Minimize the danger in the future I am 
really unable to give any opinion as to the 
likelihood of a repetition at a future 
date, because I cannot assess in any depth 
the emotional make-up of Mr. Popen. He 
denies ever having been abused himself as a 
chiildssand) anzfact,-amyqengurpiles.}frongham 
yield such little abnormality that I wonder 
aboutwhis relLrabilaty as) an-inftormanti.. 1 
would think therefore, that a more accurate 
assessment of his emotional state will 
likely result from objective enquiries 
rather than from any enquiries I might make 
From himself or his wife. 


hn etakdng sant amichy eheacs tomy pais t sand 
personal ,.againdl), Elndaite«soOsbland, thateL 
have to wonder about the reliability of 
ast 


Ingmy «OpanlongeDrs gCunrttnyssEcpObt sisnGas 
from positive. Mrs Lovaktedidpnotscormecthlyaand 
fully apprise the Board of Directors of the contents 
oahethat reportwrselThat repntorces «my #oOp.in kon mo fe Mn. 
Lovatt expressed earlier in this Chapter. 


In the next spart.o£f- his: renorte Mr ..-lLovate 
spoke of The Lambton Health Unit and the probation 
officer confirming that they saw nothing to lead them 
to suspect that Kim had been abused. That may be 
correct«soefareas ait .goespebut 4. didsnoteintormathe 
Board.ofwthecdliamstedsob scrviat1016.. Ch ata thos © 
informants had felt free to make. Thus the Board of 
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Durecvorseawas —not-1ntormed dof tthe “Wwinmi.tcedvcand 
doubtful value of any such observations. 


Then Mrs €sovatcty wention;, sanahist report .to 
the Board of Directors, to enumerate seven pieces of 
information which, he said, were on file in the 
Society when "the decision was made to return Kim 
rromerionaMay (277,5 :9776." 


He said that The Society knew that Annals 
Popen and Jennifer Popen wanted Kim returned and Mr. 
Higgins would "fight" for that. That is understand- 
aolemybput) thewprobabmlity: ofmayifigqghntleshouldmot 
have swayed the Society in its consideration of 
whether or not Kim's return would be appropriate. 
One would expect that the Society, responsible for 
KaMiast@pLOcectmon,;oOwou ld i fagh thy Sie ineed: sberaute 
protect her. 


More seriously, no mention was made of 
Judge Nighswander's statement, in his reasons for 
judgement expressed on February 25, 1976, that Annals 
Popen 


"must give evidence that he had done some- 
thing [about his alcohol problem] and that 
it is succeeding, before the Court will 
permut the child to returnm@toedessvarents. + 


Even if there were a "fight" there was no indication 
that Kim's return would necessarily result. 


Mune LOW att ssatdethatsiAnnaks open. and 
Jennifer Popen had attended the Parent Effectiveness 
Training Course and had participated satisfactorily. 
He did not say that the Parent Effectiveness Training 
Course had begun on April 26, 1976 and the decision 
as to Kim's return was made on May 7, 1976, less than 
two weeks later, before the completion of the Course. 
Perhaps more importantly he did not advise the Board 
Of (Directors of Gthe doubt£iul’ valuesofiche, Coursesto 
Kim's parents as was indicated by testimony upon the 
Pnquwerys THis \paragraph®ofah ss! (wepomewasmtne 
further result of selective comment by Mr. Lovatt. 


Mr. Lovatt's next paragraph was at least 


misleading if not utterly false. He told the Board 
that Annals Popen and Jennifer Popen "had co-operated 


405 


in every way" with the Society and the probation 
OLPIGCELr. 


They smaywhavew-cooperait edywith= "the 
probation officer, but Annals Popen was bound by an 
Oordepeo£Li thes /C Onme-visiog Be tiositia-tiee whe nites 
"co-operation" should not have been a factor. 


"Co-operatlon” with Othe Socwetyewace noe 
apparent from August 31, 1975 until mid-February 1976 
when the Crown Attorney accepted the proposal put 
FOrwardm@byre Mrs) Higgins 7o7Untadl "then gMre lear vermphad 
been unable to carry out normal casework. Even in 
hus fowne ceporteofabecember W577 ibS7 7/aMr. Ghovatbteahad 
noted, without identifying the source, the caution to 
the Society not to talk to Annals Popen and Jennifer 
Popen. Mrs. Harvey, in her report of December 8, 
1977, referred to’ the sanctions amposied= bya iin: 
Higgins. She also wrote of Jennifer Popen's being 
"resistent (sic) to Mr. Carter's efforts to help her" 
and berng=suspectedVotelyingeto* Mruanearter. sihat 
hardly merits Mr. Lovatt's fulsome expression of 
their co-operation with the Society in every way. 


The next statement in Mr. Lovatt's report 
was probably essentially correct. It was that Annals 
Popen had stopped drinking and had attended 
Alcoholics Anonymous. 


They nextesitiatemenit™ by aMu. shoviatt pias 
misleading at least and probably greatly in error. 
He said: 


"Kim would be returned to her parents at 
the Aug. 4, 1976 Court Hearing because of 
lack of evidence to refute this action from 
taking “pkace." 


That waS an amazing confession. The only 
hearing scheduled for the Court on August 4, 1976 in 
respecroorekimiwaswthe Socwery sidappiliveati ont or 
Supervision of Kim in extension or variation of the 
Orderi made) tom "Peb ruvarye 254,<915997.6 Ewo Vehy would 
ordinarily haveyexpiared  vaftersAugust2 477 11.96 =aeMrss 
Harvey and Mrs. Lo must have felt that at least such 
a supervisory order, 1f£ not a continuation of ward- 
ship, was appropriate. Otherwise they would not have 
decided to bring the application rather than merely 
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apply unig *7om-an order tern nating” the “Order “of 
February 25, 1976 before August 24, 1976. 


Mr. Lovatt was at least presumptuous to 
state positively what Judge Nighswander would have 
GOnemupomt reine WOCTSety’s PF app li cat von’ orl ginalry 
presented onsAugust’-477:1976 “or upon any “applircation 
for further consideration of the Order he had made on 
February 25, 1976. Mr. Lovatt completely overlooked 
the comments of Judge Nighswander, in his reasons for 
judgement on February 25, 1976, when he stated that 
Annals Popen would have to give evidence of having 
successfully coped with his problem with alcohol 
sbetone-=the Court. wlll permet [Khim]! to return 4to 
[her] parents." 


Tethers ghnt of ‘thate mrs Bovarst™ has spurt 
himself in another situation of having to select one 
of two undesirable explanations for his statement. 
One explanation would be that Mrs. Harvey and Mrs. Lo 
were presenting a frivolous or inappropriate appli- 
Catton to =the Court "on August" 4,7 1976. ~The “other 
would be that the Society was taking upon itself the 
task of pre-judging the result and in so doing was 
assuming a result adverse to the Society and thereby 
Was acknowledging erinsaLlrtrevent "preparation (OT 
gathering of evidence to support the application. 


The snext=paragrapn of Mr.) Lovatc sm neport 
was another inappropriate statement of negative 
pre-determination of the Court's decision upon the 
Society's application on August 4, 1976. It was the 
DEUNte Statement sthatye OnwAUguS t 4), @h97'O, tne Cour e 
"would have terminated the wardship." Judge 
Nighswander's judgement hardly supports the certainty 
of that result. 


Mr. Lovatt then stated that the Society 
made the decision to return Kim to her parents "based 
on all the best evidence available at the time." 


Lists sanip Pyed Oe's NOt stands slp =O circ 
Semuriny om the @lng uisry. UDoOn=eCh cern airy -erir ss 
Harvey sought to defend her decision which had been 
made" aswearlyr as Pebruary, £9767 She stood in 
lonely, pitiful isolation. No witness who had any 
training, knowledge or expertise in dealing with 
cases of child abuse agreed with her. My memory is 
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that inone icould sf£indaanystactor twhich wowlkd thave 
Supported a decision at that time to return Kim to 
her parents. 


In-myi vlew, Simpy? put), "Mr. ebovaeu-was 
seeking. to misdead: tithes Boardwof abDercctors:. Baam 
satisfied that "the best evidence available at the 
time" did not support Mrs. Harvey's decision which, 
by reason of the organization of the Society created 
Or permitted by Mr. Lovatt, became the Society's 
decision. 


Mr. Lovatt<did pnotpeadvrsenthe -Boardsthat 
Mr. Carter and Mrs. Kirby of the Society's staff and 
Police Constable Wyville had strongly expressed 
opposition to Mrs. Harvey's position, stated in 
Bebruary 019/76; vthatsKam «would sbe returned eo her 
parents. 


Thesc Losing “sentenicetiot eM rie. Lowatieus 
statement to the Board of Directors, as recorded in 
the minutes of the meeting, was not open to argument 
or doubt. He said: 


“Thatsdecaswvons[tosreturn Kimic prowedgteo 
have unfortunate consequences." 


The consequence for Kim was disastrous. 
She died. 


The consequences for Mr. Lovatt=wene 
disastrous. His incompetence and inadequacies as the 
Local Director of the Society were revealed. 


The consequences for Mrs. Harvey were 
disastrous. Her insistence upon forcing her will on 
others overtook her. She was shown to have made a 
grievous error. Her inadequacy as a Supervisor of 
the Society was revealed. 


The consequences for the Society, its staff 
and its clients were disastrous. The reputation of 
the Society, whatever it may have been previously, 
was diminished. That would affect the lives and 
careers of its staff. Those effects would impair the 
abilevty note thems.tat facto sconk inves iloers or Vennats 
clients. That was part of the situation Mr. Zwerver 
Game.upon. inaMarchy)/ bowes 
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What I have written is a harsh statement in 
respect Of Mr. Lovatt. It is unfortunate that it had 
to be made. 


In part it came because of his faith in, 
dependence upon and loyalty to Mrs. Harvey. It need 
not have been made if he had been more assertive, 
more aggresive and more effective as the Local 
Director of the Society. 


theipartalvtiecamevbecausesherv-chose, vin 
effect, to permit the management of the most serious 
case of child abuse in the Society in his memory to 
proceed with virtually no contribution of knowledge 
Or expertise from him and with virtually no super- 
vision by him. Even Mr. Lovatt as he testified rued 
his own shortcomings in respect of Kim and her 
tragedy. 


All of that reflects the personal disaster 
that overtook Mr. Lovatt despite all of his interest 
in the work and aims of the Society. 


His failure to advise the Board of 
Directors of the Society of the impending storm which 
might have been expected to assail the Society after 
Kim's death is not in any way attributable to Mr. 
Lovatt's interest in his work. His stated reason for 
not advising the Board is shallow. 


IMGOBNOtT accep tuathat any sconcernwhor any 
limitation of discussion, which he suggested came 
about because Annals Popen and Jennifer Popen had 
been charged with manslaughter, led him to remain 
silent.:° I can only infer that he did not advise the 
Board of Directors because he hoped that whatever did 
develop would not involve the Society and that the 
failures of the Society, and thus of himself, would 
remain concealed. 


That would have been the case except for 
some statements upon the actions of the Society made 
unexpectedly during, but not as part of the trial of 
Annals Popen and Jennifer Popen in December, 1977. 
Brom. Auguste! lo197 6. untrledDecembers 1977 nowonesihad 
publicly connected Kim's death with any possible 
mismanagement by the Society. 
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Even when the matter was first raised Mr. 
Lovatt did not become an aggresive and effective 
Local Director of the Society. Instead of beginning 
an investigation within the Society to determine what 
had occurred in Kim's case he merely asked Mrs. 
Harvey itoeprepare <alireportitorn: ther Ghiund dmwetmane 
Branch and he spoke by telephone with Mr. Charko. 


There was no testimony to suggest that when 
the matter became of public interest Mr. Lovatt took 
any positive step. He did not even telephone Mr. 
Allen, the then President of the Society, to give him 
any advice or information about what was happening or 
had happened. 


His report to the Board of Directors was 
really a pathetic effort. It was incomplete and 
misleading. 


in@light cob hasownl-vesitamonyisas- toehis 
preparation of another report for a meeting of the 
Board of Directors, one can only wonder how much time 
and effort he put into preparing for that special 
meetings off the! :Board vot Directors. siThei result, as 
revealed upon the Inquiry, would suggest that the 
time at least might have approximated the few minutes 
he spent in preparing for a committee meeting and a 
meeting of the Board of Directors on the day he 
outlined during his testimony? uponmthe sl lnquanysragca 
typical day of his duties. 


Beneath the incompetence and inadequacy 
that would permit Mr. Lovatt to remain silent from 
August, 1976 until December, 1977 and then to produce 
such an incomplete and misleading report for those 
whom he Knew relied upon him, there must be another 
Bacetory Me eehiovatiT. 


Perhaps it was pride which prevented him 
from acknowledging that the Society and he might be 
Criticized for the management of Kim's case and from 
acknowledging that such criticism might be valid. 


Perhaps it was fear that his position and 
employment might be uncertain if his performance were 
Closely and critically examined. 


Whatever the reason, Mr. Lovatt's failure 
to advise the Board of Directors of the possible 
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consequences to the Society of Kim's death was 
nothing less than a dereliction of his duty to the 
SOCwCLy a andtoO@lsts BO and =O. Di pecitorses, Tinae 
dereliction began in August, 1976 and continued until 
December, 1977 when it was compounded by an inaccu- 
rate and misleading report to the Board of Directors. 
Even in December, 1977 Mr. Lovatt did not face the 
reality of what had happened. 


Lnvipe cemb eos LONa; eatl? Mrs. aivov atttehiad 
personally investigated the handling of Kim's case by 
the Society, he should have been able to detect many 
of the matters mentioned by the Farina Committee and 
by Mr. Zwerver in their respective reports to the 
Board of Directors and testimony upon the Inquiry. 


He should have seen the discrepancies 
between various documents mentioned by the Farina 
Committee. Some discrepancies were within the 
Society's own records and documents. some were 
between the Society's records and those of the Sarnia 
Police Force. 


He should have seen the inadequacies within 
the Society *8le. backed Fappropr late pore eshraid 
procedures. Even the procedures which Mr. Lovatt and 
Mrs. Harvey described as being well-known within the 
Society were not followed. 


He should have seen that something was 
seriously amiss between June 17, 1975 and August 3l, 
HIS. Ae ts disturbing toecontemplate: that, af) Kim 
had died on August 31, 1975, the entire deficiency of 
the Society might not have been revealed. 


He should have seen that from August 3l, 
NOT Stuntul Kebuuarys +197 6other Socvetyewas Not ful— 
filling al Pvofeiestdutves rr ihc Chisld rents —Semvices 
Department was ensuring Kim's physical safety and 
well-being. The Family Services Department was 
virtually dormant and whatever little it did do it 
did* poorly . 


He should have seen that Mrs. Harvey and 
Mrs) Carter" were? uniadb Fee ortunwridaing to. deal 
effectively with the matter. 

He should have seen that the preparation 
for hearings in Court was not satisfactory. 
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He should have seen that the presentation 
of the ‘Socirvety-"so-app Drea trom 700 he eeou pretiwas 
inadequate. 


He should have seen the problems and 
frictions between the two departments of the Society 
and’ Mrs. Harvey's virtual ‘autocracy.. )ingidet tiie add 
testify that he was aware of them and had tried to 
resolve them. The futility of any such attempt was 
apparent from the testimony upon the Inquiry. 


He should have seen that the transfer of 
Kam “sorcase Sirom Win. VCacreersrroy Mis: 2 fhOr twas) au 
conducted in keeping with reasonable and usual 
practices, practices which he said were well known 
even within the Society. That comment applies not 
only ctotcthes transfer “«ntselt£," buittalsoXto- the more 
basic decisions, firstly that Mr. Carter should be 
relieved and secondly that the case should be 
assigned to Mrs. Lo. 


He should have seen that the decision to 
return Kim to her parents was not reached in Keeping 
with reasonable and usual practices. 


He should have seen that that decision was 
not an appropriate decision and that it was made by 
Mrs. Harvey alone and was subsequently forced upon 
others who were left to determine the subsidiary 
issue as to when that decision should be implemented. 


Hie? “sho. nilrids shavieiiceenrrt hate. Mirvsis Vleps 
Supervision of Kim's care was not satisfactory. 


He testified that he 


"had been led to believe that the child 
[Kim] was being medically seen." 


So far as the Society was aware, Kim was 
not "medically seen" between May 27, 1976 and her 
death. The records of the Society and the testimony 
upon the Inquiry do not suggest otherwise. 


He said he had had some concern about Mrs. 
Lo's ability to handle Kim's case and had obtained 
Mrs. Harvey's undertaking to supervise Mrs. Lo 
closely. His attention was directed towards Mrs. Lo, 
but he could not or would not recognize the problems. 
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He should have noticed the lack of ap- 
propriate communication between the Society and other 
provincial and local authorities or agencies involved 
with the Popen family. 


He should have learned that people within 
and without the Society had expressed opposition to 
Mrs. Harvey's statement in February, 1976 that Kim 
would be returned to her home. 


None of these matters was mentioned by Mr. 
Lovatteycorthe Boardsof Directors, —~ "Mr. Lovatt's re= 
port could very well have led the Board of Directors 
to believe that the Society and its personnel had 
attended to Kim's case in an entirely acceptable 
fashion and that there was no cause for concern about 
any criticism of the Society that might be voiced. 


That latter view is enhanced when one notes 
that Mr, Mbovat ts Kneportstosthes Board! of sDimectors 
concluded with three recommendations, written in the 
Minutes of the meeting as follows: 


"(a) That a formal reporting system in 
cases of child abuse be established between 
the -GoAweS ao; cbambtoneHealth Unit, -and. the 
Probation Services. 


(b) In cases of child abuse, the children 
can’ no Tonger be- returned’ to -parents 
without Court involvement. 


(c) That we require Medical examination and 
report every two weeks where C.A.S. has 
SUPCEVISLON ‘Otatatervekd tchitd.® eFailures ito 
do so should compel a return to Court." 


Even those recommendations do not address 
the basic problems of the Society which were 
disclosed by Kim's case. 


The ret is 7in'o.7 men € a-on SoGatt hie. ac Kkieo st 
appropriate policies and procedures within the 
Society. 


There is no mention of the inadequacies of 
some of the personnel of the Society. 
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There is no mention of dissension between 
the two departments of the Society. 


There is no mention of any problems of the 
Staffing oreLimances of ‘thesSocirety. 


The first recommendation is really a damp 
squib. It suggests the establishment of a formal 
reporting system among the Society and two other 
bodies; ithe Lamb tonivlie a lithe naits tands Probation 
Services. That did not include the police forces, 
the school or education authorities, the hospitals, 
the medical profession and others who might from time 
to time be the first to observe some symptom of 
possible child abuse. Nor did it go beyond a "formal 
reporting system" and include the need for ongoing 
consultation and co-operation amongst all concerned. 


Even more devastating to Mr. Lovatt's 
pos pPtiongaswLocalsDarectorsofsthesSocuety -us gene 
uncomplicated question "If Mr. Lovatt saw fit to make 
any recommendations in December 1977, as a result of 
Kim's death, why had he not done so earlier, perhaps 
in August or September 1976, when Kim's death first 
came to his attention?" 


There was no testimony that Kim's death 
Stir oedyMr .wobovattutoranys actions iinite | apecenberw, 
DOs] eee Even then it was not her death, but the 
publicity, wesudtungmiromned b)4wh e@¢hadied simoehas 
recommendations to the Board of Directors. 


There was no testimony that he attempted at 
any time to implement any of the three recommen- 
dations he made in December, 1977. The last two at 
leastjgwerecenturelys wisthan sthesicontruol of thie 
Society. 


That uncomplicated question cannot. be 
directly answered on the basis of the testimony upon 
the Inquiry. The answer is with Mr. Lovatt. By 
reason of the particular circumstances of the Society 
it also is with Mrs. Harvey. 


Mr. Lovatt bears the ultimate responsi- 


bd bey eforuthen conditions#withim ehe.Society wsehich 
contributed to Kim's death. 
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He also bears the ultimate responsibility 
For the failure of the Society to take any steps to 
COTY Pec the?) de ficrenc tes "of tthe organi zat1ron, 
administration and operation of the Society. Insofar 
as Kim's case is concerned the existence of those 
deficiencies was revealed initially on and immedi- 
ately after “June 17,-1975, again immediately after 
AugGuSt1.3471975Pand until August ll 7-197 6y and “then 
finally on August 11, 1976 when Kim died. 


None of that revelation of deficiencies was 
SHOUGhn = bOMSELEe Mrs Lovatit = toed 6 ale walt he them 
Presumably he was content to deal with the myriad of 
minute, picayune and menial tasks which absorbed his 
time and interest on the typical day he described. 


Mr. Lovatt did state in his testimony that 
Mrs. Harvey had been working to prepare procedures 
for the Society to use in the handling of cases of 
child abuse. He said she was so engaged for some 
time prior to December, 1977. There was no testimony 
to indicate how far Mrs. Harvey had proceeded at any 
time. Clearly nothing was accomplished to the extent 
that it could be shown to the Farina Committee, in 
Pepruaty, 1970, tandeetOeMr. -2Wwerver,. sim =Ma och, 975; 
as a document representing the policies and proce- 
GuresVopethessocretys Not even a idrait “of sucha 
document was produced to the Farina Committee, 
Mr. Zwerver or the Inquiry. 


In that regard too it must be remembered 
that @1n sou ly) 197.65 aie WOnta rio. tASSOGratwoOn ot 
Children's Aid Societies had published the lengthy 
document entitled "Guidelines for Practice and 
Procedure in Handling Cases of Child Abuse" which was 
filedwaceran=exhwpout pon “thes ingqurrwe ain. hova et 
testified that the Society received its copies of 
that pamphlet in August, 1976 after Kim's death. 


iPYavewread tEnatsroamp hve. i eh Oxcie 
particularly that the compilers of the guidelines 
requested the children's aid societies to review them 
and “to test and modify them in the hope that, upon 
the basis of the societies' reported experience with 
them, the guidelines might then be suitably amended. 
There was no testimony that the Society in anyway 
app ined = or commented upon ‘that anaitiral @set cof 
guidelines. 
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There are other aspects of Mr. Lovatt's 
performance of his duties, apart from those directly 
touching upon Kim's case and which I have already 
mentioned, which I wish to discuss. 


T.wish, firstly? tog considereMran (bovattys 
duties,-‘as Local Director "of ‘the ;Societyw, tombe 
Board of Directors of the Society and thus ‘to the 
society, its stall gandauts -clrents: 


Section 4 of The Child Welfare Act requires 
every: Children's said’ soclety “tomapporntwaybocal 
director and it imposes responsibility upon anyone so 
appointed: .The, locally director, of, auch ldcenSsmard 
society is responsible to the board of directors of 
the society for the administration and enforcement of 
The Child Welfare Act and the regulations made 
thereunder. The local director of a children's aid 
society must co-operate to that end with the Director 
appointed for the purposes of that Act. The local 
director ofa children’ s -aidysocitety must .alisoicamny 


Out other duties as are required by the society. 


Lin -Chaptenr XVI. of cone) Report lh mhiawe 
examined the role of the Board of Directors of the 
Society as it related to Kim's case. Until December, 
1977 the Board of Directors was essentially unaware 
of Kim's case. In August, 1976 Mrs. Harvey had told 
Mr. Allen; *the* then” President. of © thesSociety.s £o5 
Kim's death. He was led to believe that Kim had died 
asthe resulepokvanelaccidentw., Abe “di danot react 1n 
any way to Mrs. Harvey's message. For all practical 
PULrpOSes. ,WInt PeyeDecembier, 49 704 ,. thie: | Bio ahaa :oye 
Directors knew nothing about the management or mis- 
Management of Kim's case and they were no more aware 
of it than they were of any case within the Society. 


The sBoard .Of Directors of thessociety awas 
composed ‘of ‘layi*persions) who «hads nolipazmtinau lar 
Knowledge of or experience or expertise in social 
work or child welfare. They were entirely dependent 
upon Mr. Lovatt for guidance in their discussions and 
decisions. Mr. Lovatt was aware of their dependence 
upon him. I am satisfied that such a relationship is 
usual and accepted between a board of directors of a 
children's aid society and its local director. 


In his testimony upon the Inquiry during 
which he described-some’ of “the things. be dad, 
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Mr. Lovatt was, ina sense, complaining that too much 
was demanded of him. But yet Mrs. Woods testified as 
to his reaction to her efforts to relieve him of the 
relatively minor task of calling a meeting of one of 
the committees of the Board of Directors. Mr. Lovatt 
did not appreciate her effort and seemed almost to 
resentiyrticas “ans iuntrusitons upon hasidomain. As a 
resuliuMir. shov dwt fwais) sieitewrthmesuch ‘simp recor 
mundane tasks. 


That was sbut--an-jiexample, of bwhat) Ie noted 
throughout) Mr. Lovatt's testimony. (He did: a number 
of things which others could and should have done and 
would have done if required or requested to do. At 
the same time be neglected a number of duties which, 
I am satisfied on the testimony of expert witnesses, 
he should have been performing. 


Even as he testified as to his workload he 
gave considerable detail about moving the typewriter, 
Loadung etheacrib and servicing tthe: automobile, butehe 
gave virtually no detail of what he did in those 
broader more important areas of his responsibility. 
He spoke of meetings with managerial staff, of time 
spent planning development of the Society and the use 
of personnel, of time spent on the relationship of 
the Society with other children's aid societies, of 
time spent in community work and of time spent in 
consultative meetings. He gave no details of any of 
the matters involved in such efforts. 


I was left to wonder what plans he might 
have had for the development of the Society. At the 
same time I wonder what subjects were discussed in 
Managerial meetings and consultative meetings and 
what he did to further the Society's position in the 
community and with other children's aid societies. 


Frankly I am not satisfied that Mr. Lovatt 
had any plans whatsoever for the development of the 
Society in the sense that development meant improve- 
ment in the quantity or quality of services provided 
by the Society or the addition of other services not 
previously provided. 


Similarly I am not satisfied that anything 
of significance was involved in managerial meetings 
Or consultative meetings or in planning the use of 
statie eulny Kam si case MustcHarveystoralioantents and 
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purposes merely advised Mr. Lovatt of what she had 
done and he accepted it. 


On the basis of Mr. Zwerver's testimony as 
tosithe. oplinponitor lithe: Secicmetiy ire bdmbyiteiwshers 
participatingein the -operdatroneor ether chweldeabuse 
elinic ;.A famhisatrsflred) thato Mri Lovatt swasewnoenvery 
successful in what he categorized as "community 
work." Certainly he spent time dealing with others, 
but the results were not very gratifying. The sad 
part is that Mr. Lovatt did not seem to realize what 
wasmocclirring all abouttihime’ Butenesshouldr haves 


The same remarks apply to the matters of 
the relationship of the Society with other children's 
ald’ societles. a Again; Mee °4werver ‘spoke ori ene 
reputation of the Society among social workers at 
various meetings he attended. Lt> was*4not @aeha gh 
OpINLOn aw Ande agaan Wir ve Lovatt: did Snore realrze=rc, 
but he should have. 


heom: sthestes Cimon, supon titer ein quem ye, 
particularily sthat offs the timembersm@ot tthe Farina 
Committee and Mr. Zwerver, I am satisfied that Mr. 
Lovatty didi nots fulfill his obbigatien and tresponsi= 
ba lity arto) caisismis‘tai them Board: Of6D1 rections moiegehe 
society fii ithe peslormance: of Pitsvdutiress 


At least two of the persons who were or had 
been members of the Board of Directors and who 
testified upon the Inquiry expressed a particular 
Interest anetheMianancialwaftfairs® ofethe- Ssocirety+ 
That was Mr. Wryzykowski's main interest and Mr. 
Higgins felt a duty to oversee the expenditure of 
pub lacs moen‘ey Morse ewood smett.ers: G1 Liked Belraiteaahic 
representatives of the municipal councils upon the 
BoOardsofepirecrorsateltlalisimibarodity. 


MOET Awervers reported ito puhies Boards of 
Directors upon a number of matters which he regarded 
as deficiencies in the organization and functioning 
Off ChemeBoand. © thaviertadiv-erad’y) td ead tc Swit the cn 
awerver's comments upon the absence of adequately 
functioning committees of the Board of Directors and 
the effect thereof. Mr. Zwerver received the full 
co7Operationv ofithesBoard#so0fk Prrectorss ine correcting 
that matter when they were informed of the problem. 
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Mr. Lovatt testified that he accepted that 
criticism expressed by Mr. Zwerver. He believed it 
to be a valid criticism and he agreed with the steps 
taken to correct the situation. 


ik Wasecritacism thateMrie Lovate showld 
have expressed to the Board of Directors long before 
Maric, “h9 7:80. Her-hademo-t sid ones s O: They were 
corrective measures he should have taken long before 
Marchi? 2978. 9sHe had> not donesso. 


I am satisfied that during Kim's lifetime 
bhemonganwzatroneandeiunetwoningaot the Board 40k 
Directors was as deficient as Mr. Zwerver found it to 
been March. 19736 2 alt CMe yeLovatkt scouldeaccepieeand 
agree with Mr. Zwerver's criticisms and remedial 
actions there is no reason to believe that, in 1975 
and 1976, he was not equally aware of the deficiency. 
If he was not aware, he should have been. In any 
event Mr. Lovatt provided no guidance to the Board of 
DPrectors™ toPmeorrece the’ unsatistactory™* cond it ron. 
It was another example of his incompetence or 
ineptitude. 


Secondly I want to examine the various 
aspects of Mr. Lovatt's activities as they affected 
Or were governed by the relationship of the Society 
with the Ministry. 


In Chapter XXVI I examine the role of the 
Ministryf@inskim'sa@lines -_Artewastant pidvrectarole? {but 
there were several different facets to the relation- 
SivipyVoOt. tite 9Minisitrnyvs and VtherSocrety. 9 in ‘Chapter 
XXVEWS comment wpon ‘the *Hinanctral @re'as of the 
relationship. The Ministry was obliged to provide 
Funds to’ the *Socrety Sand jabowtweirghty per cent. of 
the Society's annual income was provided through the 
Ministry. 


THetMins' thy Wad awgqreat interest an “the 
financial ‘/affarrs “of the "Society and exercised 
considerable control upon them. This began with an 
elaborate procedure for the minute examination of the 
SOCTetY Ms *proposals E£Om the-expendi ture: or Lunds. = = Tt 
entatled™@apprication of arbitrary restraints upon 
expenditures. Dy Wastenunber of “directives and 
memoranda flowed from the Ministry to the Society in 
respec of #Pinancial*matters.~ “Only re “and when the 
SOcTe ty =s?i Droposed "budget was approved =by ‘the 
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Ministry, after amendment to satisfy the Ministry, 
would the Ministry commit itself to provide funds. 
It was often times a long and tedious process, begun 
late in one year in respect of the coming year and 
often not completed until late in the current year, 
several months after the process began and several 
months into the year which was in question. 


If the Ministry was very interested in the 
financial affairs of the Society and spent much time 
and effort thereon it found a willing and like minded 
associate in Mr. Lovatt. At the expense of a proper 
performance of other duties he spent an inordinate 
amount of time upon the budgetary and fiscal affairs 
OfgthetSocteby: 


I am satisfied that any financial problems 
the Society underwent during Kim's lifetime did not 
Girectly affect her and her life and her death. I am 
unable to form any definite opinion as to anything 
that may have flowed from the financial matters to 
have had even an indirect or intangible effect 
thereon. 


Mr. Zwerver spoke of problems of morale 
among the personnel of the Society. He spoke of 
beliefs of the staff that they were working more than 
was indicated by the records maintained by the 
Society. BALLA0F thatimay hevepjermitangib ly and 
indirectly; had ssometReffeckerupaonmthemsocietyis 
performance of its responsibility in relation to Kim. 
There was no testimony to indicate any such effect. 


There was testimony also of: different 
theories as to the management of child welfare. One 
theory seemed to favour apprehension or removal of 
the child from the problem home. Another seemed to 
Favour leaving the family together, or at least 
returning ‘the child«to: itequickly .- sAgain ithere was 
no testimony to indicate that financial or budgetary 
matters played any part in the selection of any 
theory for the management of Kim's case. 


Be that as it may Mr. Lovatt presented 
himself to the Inquiry as a man plagued by the 
problems of managing the Society without adequate 
resournces.: wHe sakd: that»theyveans tofiekKumsiekute 
presented his greatest difficulties in that regard. 
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MiverbOvatt, was shocals- Diredtor “of “the 
society during nine financial years. In seven of 
those years the Society incurred a deficit, the 
Greacestepeing@about S51 ,000°00 Wneig7s.. Lr ctwo 
years, 1969 and 1977, the Society enjoyed a surplus. 


There was considerable testimony upon the 
Inquiry as to the difficulties which the Society and 
Mr. Lovatt encountered in securing the Ministry's 
approval of the Society's proposed budget for the 
year 1976. I shall deal with that testimony now and 
then shall attempt to compare or contrast the events 
Surrounding the Society's budget for the year 1976 
with or to those surrounding the Society's budget for 
themyearsi9/8.2 “That comparvson vor ‘contrast will 
provide a basis for assessment of Mr. Lovatt's 
competence or ability to deal with the Society's 
budgetary and financial affairs. 


The distinctive problems surrounding the 
Society's budget for 1976 had their genesis ina 
meeting convened by the then Minister, The Honourable 
James Taylor, Q.C., and held in Toronto on’ December 
Vee esoe5.9 Sit. was: attended by Local darectors and 
presidents of children's aid societies. 


Representatives of the Ministry advised 
those present that financial restraints were to be 
imposed upon children's aid societies. The effect of 
the restraints was intended to limit any increase in 
the expenditure of each society to an amount equal to 
5.5% of its expenditures as shown in its budget for 
the year 1975 approved by the Ministry. 


Of part Tcular? concern’ to? thes Society, “was 
the further statement that no assurance could be 
given that any deficit incurred by a society in its 
1975 operation would be approved by the Ministry so 
as to enable the amount of any such deficit incurred 
byr the society tobe paid "tor the Socrety by the 
Menre trey», Sat rem Crt ye ot aSairnwar and™ the =Counrtky "of 
Lambton. 


Tirat) ¢pantidcui lan Sconce rn forthe Society 
arosé@irom the act (that aniite lo /Sseoperativons 1+ 
LNCurreEaGMAaMdetiC1lUSof 50.787 (408 

Inam SympathetichtomMrneihovateitisttconcermn: 
The Society's budget for 1975 had been $567,067.00. 
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With the amount of the deficit the Society's expendi- 
buresean 9:75. werepreS 690/678 4.24 0< The Ministry's 
stated: posaitinonhwasHithats) i:tewolhdwaponcow cane 
Society's proposed budget for 1976 provided it was 
notemores thansi1052:5% of) the appreveds budgets £or 1977.5: 
There was no assurance that the Ministry would 
approve gthe «deficit iuncurredi:bymthemSocrety im) L975. 
Thus; thes Ministry iwassproposiingaterapprove yoigex= 
penditures in 1976, exclusive of the deficit from 
197.546 a ns abhhesvamounth of eS'5 Ade; 4:65 . oe ewitens ea smite 
Societys, cactual vexpenditures Tine 9 5 had, been 
$617,854.40. Presumably too any such approved budget 
would have to provide for payment by the Society of 
pes rdetiicitmrore thetyearwhob7 


The dilemma for Mr. Lovatt might be pre- 
sented in tabular form as follows: 


1975 1976 

Approved budget S507; 0 Owe. 00 Si5Gr 70.07% 00 
expenditures 1975 

Addm=ditb sa FOr 71:9 7,6 Sak fd genshale S| 

Deficit incurred 5 Ones 4 0 

$617,854.40 559357215569 

Less retirement 5 Oy ek8. 740 
Log 5adefuest 
Funds available for $617,854.40 S545, 468229 


CULGCR ER Car 


As initially presented, the Ministry's pro- 
posal would have left the Society, after retirement 
Ot thewl752 deficit, 2 wasthetundsmavanivab vearsor 1997.6 
expenditures about $70,000.00 less than were actually 
spent’ ingio75wandeabout, $2.08:000 200tlesis sthanmtne 
approved budget for 1975. 


in the tli ghigomealliWweiwecumns tance sa ehat 
position taken by the Ministry would be devastating 
to Mr. Lovatt and the Society. 


Mn. tTtaylonwmaddanesseds: the:tmeet ings and 
explained the attitude’ of the Ministry as: to how: the 
various societies might curtail their expenditures. 
ThesMacnucs.t ryied idl un otmein tend vwitord prectigspe chic 
reductions, but expected the societies "[would] make 
selective cuts in order to preserve the present level 
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OfPiservaCenscupplied.ia) ThesMinistry, felterthat. the 
societies and the Ministry together must make the 
decries tons@gucaking into account local variance and 
needs." 


Those. remarks by Mr.« Taylor musti-be.as- 
sessed in the context of a memorandum dated December 
6, poo andy sa gnedmby .Mrea-Macdonad dh asmD rector, 
Children's Service Bureau of the Ministry. The 
memorandum was sent to all children's aid societies 
in Ontario for consideration in connection with the 
preparation of their budgets for 1976. 


In that memorandum Mr. Macdonald recognized 
the difficulties which the Ministry's restraint would 
create for the societies. He recognized that "any 
detailed set of definitive guidelines [would] have a 
differential impact on the individual Children's Aid 
Societies." He sought the advice and assistance of 
the societies in preparing a set of guidelines 


"designed to ensure that the child welfare 
system lives within the overall guideline 
with S&ihegleastvpossi bles daisruptiony or 
Current planning and service levels." 


Mun Maocdomalkaabhen tsectua bom ths line hs 
memorandum a number of tentative guidelines for 
discussion and consideration for inclusion in the 
guidelines to be made applicable to all societies. 


The minutes of a meeting of the Board of 
Da rec tons worgcih cabo cl eiby,. nes deonm dia nitiatiyaa Ore elon © 
disclose that, at that meeting, Mr. Lovatt reported 
upon his attendance at the meeting on December 18, 
HORI. His report appears to have been fairly 
aAcCCULraTve:. 


At that meeting a decision was made to 
approach the Member of the Legislative Assembly 
representing one of the constituencies containing the 
Cityi OF sSairn 1 awand ~Eheri@ountyeno Perla ms, Come The 
purpose of that approach was to enlist his support in 
seckinoprelietertronethetriogid  applvcation vot the 
Ministry Sseproposediprestrainc. <The ibascms, oOfCEhe 
beques PiwasvithatiithesSoclety: hadm@increasedmecosts 
because of an increase in the number of children in 
Litisa cane. In the end that approach failed when 
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Mr. Taylor refused the submission on behalf of the 
Society. 


Nowhere in the testimony or the many 
documents produced as exhibits upon the Inquiry is 
there any indication that Mr. Lovatt advised or 
reminded the Board of Directors of the Society or 
that the Board of Directors was otherwise aware of 
the provision? of section 11s COfLaine cnr lamwe trare mA 
which enabled a children's aid society to contest the 
proposed decision of the Minister to approve the 
Society's proposed budget in an amount less than set 
£Ornth 4h that “budget. 


It is impossible to Know what might have 
happened had the Society chosen to make the necessary 
request under section 11 of The Child Welfare Act. 
It may very well be that it would have been a 
fruitless effort, but, in my view, it was a possible 
course sofi action Jof dwhiche'thesBboard: of Spire etorcs 
Should have been aware. Le was bor sChem suey 
informed, to decide whether or not to take that 
course. Mr. Lovatt was remiss in his duty as Local 
Director. He» should “have “informed the BoardsioL 
Directors of the statutory provision. He did not. 


There were other memoranda from Mr. 
Macdonald to the Society after December 18, 1975. 
They too related to preparation of the 1976 budget. 


Ln tive endi,. as: a) ces ult YO-bet wrt her 
negotiations between the Ministry and the Society, 
the Society's budget for 1976 was approved in the 
amount of? $688) 336k 0OOPAncluding -the *provwrswonmror 
retirement sofetheideiivicitvircom 69/775 ieiihte rn itera 
estimate presented to the Ministry in November, 1975 
had been in the amount of $716,160.00. The final 
result was that the Society had an approved budget 
forseexpendacurel ofvabouwt Si637975 4927010 Jon current 
matters in 1976, compared with an approved budget in 
the “anount ofp $15.6/7) 0:67. 200Min VO 7Sewhen 456077554040 
was actually spent or incurred. 


Miy & SO Vat than shiss! Be s:tasmioniyvekeu port Hee 
Inquiry stated that the Society was the victim of his 
integrity in the matter of statistics and thus in the 
mattertof jportionsdo£ its ‘budgetupueach yeanaut Tie 
crux ocfpthatiicomplaint; asalmunderstoodywt;,. wass that 
the Ministry's approach to approval of budgets of 
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children's aid societies was based on the number of 
matters that were assigned particular designations by 
the societies. 


He suggested that some of the societies 
would give to a matter a deSignation which merited a 
greater allotment of time, money and personnel 
whereas other societies would give to a matter, 
identical to the other for all practical purposes, a 
different designation meriting a lesser allotment of 
time, money and personnel. He said that as Local 
DiImecrorsoryther Societys hie? comp hrped*witl the 
directives from the Ministry as to the designations 
to be given to various matters and, as a result, the 
Society received less funding than other societies 
which“did not “conply.. 


There was other testimony which might seem 
to support Mr. Lovatt's view. That testimony related 
to efforts, even in the Society, to place or maintain 
Matters in certain positions upon the days as of 
which statistical reports to the Ministry were 
prepared. 


Mr. Macdonald in his testimony denied that 
Bhie? SO Ccliechy sulfite red? bie cause “OTA Mme Lovett 's 
decisions as to the designation to be given to any 
matter. Mr. Macdonald said that, in assessing each 
society's budget submissions, the Ministry had regard 
only to the criteria applied by that society in past 
yearsm@and Gnethes currenti+edr, He said that no 
society's requirements were measured in any way in 
Lelatiron to or by material submitted by other 
societies. 


Mr. Macdonald acknowledged that a society's 
submission might be misunderstood if the society 
itself changed its criteria. However, if the society 
advised the Ministry of its changed criteria there 
would tbheimocdifticnultyrbecause’ therMainistryy in 
comparing “thevcurrentssubmissiton wit ho thiat tof tan 
earlier year, would apply the new criteria to the 
facts of the earlier year and thus obtain a proper 
basis for comparison. Even if the society did not 
advise the Ministry of any change of criteria it was 
likely that, if the change were causing substantial 
variations, the Ministry would observe the apparent 
abnormality and request and receive an appropriate 
explanation. 
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I prefer Mr. Macdonald's testimony to that 
Of; Mr.)) Lovattean; that sregardin i tthe positon Jom seine 
society, in relation to ministerial approvaliiom pus 
budgets and the consequent provision of funds to 
Satisfy the approved budgets, was not less favourable 
to the Society because it placed some matters in 
categories different from those in which other 
societies might have placed such matters. 


lprestrictk thatsftindingesopthatanmiee lates 
only to years, such as 1976, in respect of which the 
Ministry sought to impose arbitrary restraints 
measured only in relation to some predetermined 
Matter, such as the budget for a preceding year. 


In other respects I am satisfied that the 
POSiLE1Onvotrany echildrentispaidtsocietya inere bat1one to 
any other society could be and was affected by the 
way in which its records were kept and its budget 
prepared and presented. bneuSay dig mt hia Cia dome 
Suggest that any society was dishonest or, in effect, 
cheated other societies by employing improper methods 
Ole recording andereporting@its activities: 


Mr. Macdonald acknowledged that fact when 
he stestifiledriast} to setuheaMpnistryesyanalysmsjiof whe 
budget proposals for the year 1977 and its attempts 
then 


"to be as equitable as possible and to use 
the guidelines that [it] had to provide the 
best possible distribution of money." 


I-tam siatist edt ithatveisuch jianaliwcvesiand 
attempts to achieve an equitable distribution of 
Funds among the societies entailed a comparison of 
each society with» one or more of the others. Mr. 
Macdonald had testified that in respect of the 1977 
budget proposals the Ministry abandoned its efforts 
to control budgets by imposing limits such as a fixed 
percentages ofy thespriorhviea m' sisbudget's’ whinchene 
attempted in relation to estimates for the year 1976. 
HeasaidatheeMinistry souqhtetosimpose contro licisas 
severe as those attempted in respect of 1976 budgets, 
but; “inwrespect “of stheoho 77 youdgeteproposal sa ite 
Ministry sought "to take a more rational approach to 
each individual budget." 
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In my view it would then be the responsi- 
bul tystorethe local; directonwotdeach tenrldren si satd 
society to prepare the budget of his or her society 
andeeo Gmployjeast favourably as possi bile Stomthe 
society, the material available from the files and 
records of the society maintained in keeping with the 
requirements and standards, if any, of the Ministry. 
Conversely, it would be the Ministry's responsibility 
to every other society to ensure that the files and 
records of the society whose budget was being 
considered were maintained as required by the 
Ministry. 


ifamnegsupportedsiniythatvoop ynuongbyctbe 
testimony which related to the procedure entailed in 
obtaining the Minister's approval of the Society's 
Di d:G eit trols - 1h914 16%. Thiet dre mous tid Cdn COn ny. 
Satisfaction that two local directors preparing and 
presenting a budget in respect of one children's aid 
Ssocrecy ‘couldvachteverquiter di prerent results.) ) Both 
would have stayed within the proper limits imposed by 
the Ministry. The one who achieved the better 
results would simply have better utilized the 
information available from the files and records of 
the society. The one who achieved the poorer results 
made the poorer use of the same information. 


Mr. Lovatt testified that for some years 
prior to 1978 he had been concerned about the levels 
Srectabtang. ande Rinancangwvotwmithe  vsocrtetyr. “SOmeNo£ 
the exhibits produced upon the Inquiry support his 
testimony. 


Iam ‘satrstitedPehatemMr.  lovatt* did have 
those concerns. The oral testimony and exhibits upon 
Lhe =-lnguibty “satishy mMe@thatlthose concerns: twere 
valida Gir PLovatt Ysiffaiduresiwas@his tinabibrty,7.1n 
almost every instance when he tried to do so, to 
demonstrate that his concerns were well-founded. 


Mr. Lovatt testified that, even before his 
appointment as Local Director of the Society in 1968, 
the Society had had expenditures much lower than 
other comparable societies. The amount of monies 
payable by the Ministry to a society was, for most 
practical purposes, directly related to its approved 
expenditures. 
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One of Mr. Lovatt's efforts to correct that 
perceived disparity between the funds provided for 
the Society and those provided for other societies 
occurred in December, 1974 in the preliminary stages 
of consideration of the Society's proposed budget for 
Ghe .yed re Lo Ss 


He wrote to Mr. Macdonald explaining some 
of the reasons for differences between the estimates 
of certain items for 1975 from those for 1974. 


The final two paragraphs were in the nature 
of general comment upon the anticipated financial 
needs of the Society and upon the anticipated 
increase of the need for its services. He wrote as 
follows: 


"This agency is very much aware of just how 
far we are behind in level of financing. 
The enclosed figures, taken from recent 
OvATGi ASS. communications showmthia taiein 
comparison to all other societies serving 
populations between 90 and 130,000, our 
1973 actual was $102,000 below the next 
lowest and our 1974 Budget Estimate was 
again $86,000 lower. RerasWwsteiscia leita 
therefore, we do not expect opposition to 
our modest 1975 increase, which represents 
an increase of only 14% over 1974 estimated 
actuate 


You may be aware that Lambton County -1s 
facing a tremendous increase in population 
Following the expansion in the chemical 
industry.joglhemincrease ris: predweted avo 
stant. insithe Spring tof i197 byandecouldwreach 
antotals ofaed 45:0,0:0i emo ne speopttei aby 1980. 
These figures are taken from official 
municipal planning department reports. We 
are therefore developing a brief to submit 
to you on our plans for expanding staff and 
facilities to deal with this expected 
increase, forkancelus.bonsein atime wh by eax 
forecast commencing 1976." 


The "enclosed figures" he mentioned were as 
follows: 
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Societies covering population of 90 —- 130,000 


Pops. Staffs Actual 1973 .°1974 Estimate 


Algoma 110 30 $686,043 741,640 
Brant 99 40 $820,946 998,173 
Frontenac 100 41 S San 2) el 630,638 
Hanleeon *REman5 48 78170237274 Byi242-4050 
Hastings 97 35 $:5:8:2', 92:0 637i, 113 
Kent 99 25 $542,886 5.07269 
Lambton 2 23 $441,499 484,257 
Stormont 97 22 yor Or ate 7 628,312 
Wellington HES) 40 S: 72877 0 811,902 


Mr. Lovatt testified that this and other 
efforts by discussion with Mr. Charko failed. He 
Said the Ministry's position, as expressed to him, 
was that comparisons of children's aid societies 
could not be based solely upon the size of the 
population served by each. 


I accept Mr. Lovatt's testimony in this 
area. But that letter of December 17, 1974 is an 
example of what might have been expected of 
Migs vuovia GbybeaGshngeain.omi ndi cteheauvier yelamwles time 
which, on his own testimony, he spent upon hastily 
preparing reports and material for the Board of 
Directors of the Society and its committees. 


He knew that the Ministry recognized that 
size of population served was not the only factor to 
measure the needs of the Society. His own testimony 
was that officials of the Ministry stated to him that 
the needs of the societies varied and that geographic 
area and population served were not the sole 
determinants of a society's needs. He also said that 
hussefiiontsae to? persuade the sMianiisitirmvila sgt ocithic 
Society's needs were futile. 


There was no testimony that that caused him 
to set about preparing more and better material to 
try to persuade the Ministry as to the needs of the 
Society. From the testimony upon the Inquiry it 
would seem that there were several other factors that 
might have been considered. They wouldieinelLude 
demographic information sufficient to reflect the 
number of births, the ages and sex of children in the 
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community, changes in the size of population and the 
rate of *change; the nature of™industrialwandwother 
employment, unemployment figures, any particular 
ethnic or cultural consideration, the incidence of 
conditions such as alcoholism or emotional or mental 
illnesses which might affect demands upon the 
Society, the presence or absence of facilities to 
enable the Society to treat cases coming to its 
attention, the availability of foster homes and the 
location of centres of population within the County 
of Lambton and the location of the Society's offices 
and other facilities in relation to those centres of 
population. 


He might also have supported his claim by 
including, if they were then available, comments such 
as were made by Judge Kent to Mr. Zwerver criticising 
the Societys vconducts of count "Matters. “That emLvane 
have removed any supposed objection to the Society's 
expenditure of funds to obtain legal services. 


In that last matter I am not satisfied that 
the Ministry refused any properly presented request 
for provision of funds for legal services. Ea 
Satisfied that most children's aid societies do avail 
themselves of such services and not, as the Society 
did: in®19'76,Sby “encroaching ™“up ‘thesSociety Ys =private 
funds not’ subject to external budgetary controls. ZI 
am not satisfied that the Society even sought to have 
a provision tfonmlegal servacesea neluded@yntangs 
budget. 


My. @Lovate was "respons ble #fomenoesach 
provisions having been made in 1975 and 1976. That 
had no particular bearing upon the finalization of 
the court proceedings in respect of Kim. At the 
meeting of the Board of Directors of the Society on 
January 6, 1976 the Board of Directors made the sum 
Of $2,500.00 available to Mr. Lovatt to obtain legal 
assistance "in his judgement". 


Ther trval of (the ichargeagainst Annals 
Popen and Jennifer Popen under section 40 of The 
Child Welfare Act was held on February 23, 1976 and, 
subject only to imposition of sentence, it was 
completed=thatvday.© fhe’ Societys application jin 
respect of Kim was heard on February 25, 1976. 
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PE Dieisem Waiswen Ossie StbalnonvechateMr.4 Lovatrt 
exercised his "judgement" to seek legal assistance in 
Pescpect, Of eGither the trial or the hearing or in 
respect soreany gol Sthe: cammtications,~ofakim"s case, 
such as the restriction upon Mr. Carter's activities 
imposed by Mr. Higgins and accepted by Mrs. Harvey 
and Mr. Carter. I am satisfied he did not seek any 
legal advice in respect of any matter relating to Kim 
during her lifetime. 


Mr. Lovatt is responsible for any harm that 
may have befallen Kim because the Society did not 
Obtain any necessary legal service. That responsi- 
bility existed even before January 6, 1976, but its 
existence is clearly identified by the action of the 
Board of; Directors, of. the Society.on that «date. 


Ritatigac eo naw aistabake nee by set hes Boaiad Hod: 
Directors after, as recorded in the minutes of the 
meeting, 


p MiSs nh airniwiesyeradwol4sierd, tuttmast’) ‘diure IGo 
restraints, the agency was not allowed to 
hire a lawyer and since they had been 
involved in some cases of child abuse they 
felt the need of legal assistance." 


Thus @Mue<etLovattiwas aware withavsgthenstarLgosk 
the Society felt some need for legal assistance in 
Bediativon® ton Nsomeccases of > childvabuses ts) He,ralso 
knew that, if not the sole such case then current 
within the Society, Kim's was the most serious and 
was soOnevinawhich -assolicrtorlactungiJiorl ther pawents 
was effectively preventing the Society from perform- 
ingmsome jOfsatsidutwesnmeButyhesmaderwnoFinguimy eto 
determine if he should exercise his "judgement" and 
aqithowi7ewth'e Bexpe nd mtanrer rot fer um dis sion etise giant 
services. 


That was another example of Mr. Lovatt's 
failure to fulfill® what! was reasonably Yexpected, of 
him. 


I cannot imagine any case more deserving of 
at least consideration as meriting an exercise of Mr. 
Lovatt's judgement that legal advice and assistance 
to the Society were necessary and desirable so as to 
obtain a proper result. 
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Kim should Wave® had that iconsi-deration,: 
She did not receive it. 


The Society should have obtained legal 
advice and assistance to try to enable it to fulfill 
its duties and obligations to Kim. It did not. 


Mr. Lovatt is responsible for both of those 
failures. 


becanoinfierdonivnthatewiieregthougntraboutk 
seeking legal advice, he decided against it. In any 
event he provided a further demonstration of his lack 
of iqualifications’ for thelpospmtronsofsLocali pi nector 
ousthe? Society: 


in 1975 Mr. Lovattewas ables toncsatiusty sthe 
Ministry as to the Society's need to enlarge its 
stadffiivenHetwnote storthe sMinistey eon (Marche 2/9 e975 
and enclosed a brief which had been approved by the 
Board of (Directors: of ‘the Society.s “Whatebrichmaia 
approach the problems of the Society by reference to 
several of the factors I have noted earlier. 


Lith referred) “bosdtine:, in cwse aissinig gagqe7no f 
children served by the Society and the consequent 
greater difficulties encountered, particularly in 
relation to foster homes and adoption. 


It referred to the increasing need for 
service to unwed mothers and their children, in part 
because of an increase in public acceptance of those 
mothers keeping their children. 


It included references to the municipal 
Planning Board's projections of growth of population 
and industry and the rate and time thereof with 
especial reference to the first wave of such growth 
being in construction. The brief suggested that 
construction workers were mobile and, for the Society 
at least, were a "high risk" population. 


It referred to the special demands upon the 
Society for service to Indian Reserves, some of which 
were long distances from the City of Sarnia. 


It referred to local centres of population 
outside of the City of Sarnia) andisthearimossibile 
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growth and thus the need for local offices of the 
Society to serve them in the future. 


Statistical material was attached to the 
brief to show the Society's position in relation to 
several other societies in the matter of size of 
budget, size of population served, per capita cost, 
the apportionment of expenditures among child care, 
Other services and administration and the ratios of 
children in care and society staff to population 
served. There were also some statistics comparing 
the caseloads and workloads within the Society in the 
years 1973 and 1974. 


The brief stated that the material provided 
would establish the Society's need for another one 
and one-half social workers. In fact the Ministry 
authorized the employment of two. Two were employed 
by the Society in December, 1975. One was Mrs. Lo. 


It would seem therefore that Mr. Lovatt's 
earlier efforts were unsuccessful because he had not 
prepared a proper base for his submission. When he 
had established that base by his submission in March, 
1975 he received a favourable response from the 
Ministry. 


The progress of the Society's budget for 
the?) yearn i973, “from tprepanatilon iofs thelaimn teva 
estimates by Mr. Lovatt in late 1977, through various 
presentations to the Ministry and the Ministry's 
denial of approval and then finally the preparation 
of a revised proposal by Mr. McCabe and Mr. Zwerver 
and vi tsimudst-ma te? Sp pirowvalwiby (theveMimicsittey tan 
mid-1978, was another demonstration of Mr. Lovatt's 
inability “topdealwieffectively. with the Soctety"s 
budgetary and financial matters. That was so despite 
his interest in the subject matter and his professed 
and demonstrated abandonment of other responsibili- 
ties to apply himself to it. 


Mreenaweinver “ciwveporti tio thiewB o'ardrno£ 
Directors and his testimony upon the Inquiry was to 
thexetiectothait’ an (Marchs) S97 Sostnesstatiiimotsrthe 
Society complained about what they regarded as unduly 
large workloads and pressures. He said that was so 
even though the statistical material available within 
Ehe Soicmety vandivcated Pthabhituhessocitety iinadwa 
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sufficient number of staff to meet the requirements 
of the caseload. 


That latter ‘observation by Mr. Zwerver 
draws attention to the second paragraph of the 
SOcTEtyY"s@briretf sent’ to-the = Mitits Cryew etn =i Ee 
Lovatt \s’ letter®of., March® 275° -)9:)504 Thats-panagrapn 
speaks of the Society's meeting "increasing demands 
wrth va relatively Sstable* starthiee Teewent- "On=to-say 
that “since’ the onset’ of Anftlation rm early 1969™ -the 
Society >> ike tother “inst LeuU Grons® im sthe =pubiere 
sector, was required to practice restraint and to 
rationalize its operation. It said the Society's 
staff had met that requirement "with innovation and 
dedication, but the limit has been reached." et 
continued then to give some statistical information. 
The concluding sentence is the most relevant to what 
Mr. Zwerver found in March, 1978. It was: 


"The caseload count of each month does not 
give an accurate picture of the actual 
workload." 


There was no explanation of that statement to 
indicate in what way the "picture" was not accurate. 
Even in the face of that statement one of the 
appendices attached to the brief is entitled 
"Caseload Statistics 1973, 1974." 


Ttvisivems@ ia sPittive funnsivailt'vo tpiecisicmt 
Statistics supposedly in support of a submission and 
at the same time to acknowledge they "[do] not give 
an accurate picture" of what they are supposed to 
illustrate. In?’ lrght tofetsuich falisitiatiement oie 
Statistics were meaningless and useless. 


MrewLovatt “had ’signed? itherSocrety “Ss sbrick 
to the Ministry in March, 1975. He was then aware 
that there was something wrong or misleading in the 
records and statistics maintained by the Society. 
Even then he recognized that "the limit [had] been 
reached" by the staff. While he did obtain approval 
of the employment of two additional workers in 1975 
he had permitted the same sort of situation to exist 
three years later in March, 1978. 


There was no testimony that Mr. Lovatt made 


any *eftiore ito) correct! the ‘internalmsyst en soL-stne 
Society which led him to acknowledge that the 
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statistics did not correctly illustrate the problem. 
Presumably the same unreliable system existed in 1978 
when Mr. Zwerver arrived. All of that is another in- 
dication of Mr. Lovatt's incompetence or ineptitude. 


Mr. Zwerver testified that he caused a 
"proper statistical system" to be established in the 
Society. From that system Mr. Zwerver soon obtained 
information which satisfied him that the staff of the 
SsOclety was not sufficiently large to’ meet the actual 
demands upon it. The material placed into the new 
statistical system showed that the staff of the 
Society had been doing a much greater volume of work 
than the former statistical system had indicated. 


On the basis of Mr. Zwerver's testimony and 
that of other witnesses I am Satisfied that the 
establishment and maintenance of proper records and 
Svatrstelcsimand! the ability -tosobtainweaccumate rand 
appropriate information therefrom are as necessary to 
the successful operation of a children's aid society 
as they are to any other complex undertaking. 


Accurate information is necessary to enable 
the administration or management of a children's aid 
society to establish a solid basis for its estimates 
of its needs in the future. Those needs might be for 
an enlarged staff or for the employment of persons 
with particular qualifications or skills. The needs 
might be for increased financial support. 


There is no evidence to show when the 
Society had adopted the statistical system which Mr. 
Zwerver found in 1978. It may very well have been 
established even before Mr. Lovatt became Local 
DiURecronson thessocirety sin 963.8 eButene did continue 
to leave it unchanged for years after acknowledging 
1lts deficiencies. 


GaGm big a tons Omerehests acim Circ i sie © ele. 
Lovatt, I acknowledge that one of the many abortive 
ePiortc of VEhe Mitnistey involv edi work: Su piom ta 
Management Information System. The Society expended 
some sehiort® 1n=@that work, ~1t alvewent Lor nought. 


That is of interest only because of Mr. 
Macdonald's testimony as to how the Ministry applied 
Of used various forms “of statistical Sinfornatron 
Supplied by the societies. He said that information 
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about "caseloads" had provided "a very rough general 
guideline" in relation to consideration of budget 
proposals. The Ministry was neither "scientific" nor 
"mathematical" in the application of that guideline, 
but sought to enable each society to maintain staff 
and facilities sufficient to meet the demands upon 
it. The absence of uniform or consistent terminology 
and definitions and interpretations thereof caused 
difficulties. 


It was here that Mr. Macdonald explained 
that in budgeting matters the Ministry did not 
"extensively" compare one society with others in 
terms of case loads. The Ministry did however use 
the statistics provided by the individual society in 
prior years to assess its current needs. That was 
based on a belief that each society would be 
consistent in its own terminology, definitions and 
interpretations. 


That became especially so in the years 
subsequent to 1975, the year preceding the Ministry's 
initial programme of restraint. Because of the 
introduction of restraints the Ministry decided to 
use the material and statistics of the year 1975 as a 
basis for assessment of each society's needs in 
Subsequent years. The Ministry developed, for each 
society, a number of ratios involving the number of 
persons on its staff and the number of cases handled 
by it in the year 1975. Subsequent budget proposals 
and the corresponding ratios developed therefrom were 
measured against those of 1975. He said that that 
did not involve any comparison of the particular 
society with any other society. 


[Tt wasvagamnst sthatsbackqround yof,sthe 
Ministry's procedures that Mr. Lovatt, in 1977, began 
the process of preparing and submitting estimates and 
a proposed budget for the year 1978. 


On November 22, 1977 the Board of Directors 
approved the first budget document prepared by Mr. 
Lovatt for 1978. It showed that the Society esti- 
mated its expenditures in 1978 would be $821,500.00 
as compared with its anticipated expenditure of 
97595,500.00 2anel977an That. document; signed by Mr. 
Allen, President of the Society, and by Mr. Lovatt, 
was forwarded to the Ministry on November 29, 1977. 
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Onevanuakyel27el9 787 ethe Ministry ,Aoversthe 
Signature of Edward Magder, Assistant Director, wrote 
COMMinn Slee mawd th Pa eC Opy. wo rthe! sbetite rn to Mrs 
Lovatt. Mr. Magder wrote that the Ministry had 
reviewed the document and had completed some calcu- 
lations in accordance with the Ministry's previously 
published instructions relative to its preparation. 
He acknowledged that the Ministry's analysis was 
based only on the written submission and expressed a 
Waldungnessi/totdiscussathe matter furthers 1ivsMres 
Allen wished to furnish any new information or to 
discuss the submission. 


Mr. Magder wrote that the Society's work- 
load projections were not supported by the Society's 
experience in 1977 and the trend over previous years. 
The Ministry estimated the total number of cases for 
1978 at about 80% of the Society's estimate and then 
applied "the allowable 4% increase to [the Society's] 
1977 actual expenditure." 


In making its estimate of the Society's 
expected workload in 1978 the Ministry applied the 
ratios developed, as Mr. Macdonald explained, from 
the Society's actual experience in 1975. As a result 
the Ministry proposed the reduction of the Society's 
aule@liowc at don \hoxreisiatbarda jes: of roms 1914.1 24,2010; 5 0:0sgto 
93367486.00, avreductionro£ $75,514.00. 


In the same fashion the Ministry suggested 
reductions in the amounts proposed to be allocated 
for various other categories of expenditures. The 
total of all of the proposed reductions, including 
that in respect of salaries was $96,698.00 so that 
the Society's budget would have been reduced from 
SO 2100 .00MmO 672473020078 


From the document prepared by Mr. Lovatt in 
November, 1977 it would appear that the Society's 
appreved budget for 2597s wash inekthesamoun Gioft 
$755,500.00. From other material it would appear 
that the Society's actual expenditures in 1977 were 
S743 7AS2 00,4 eb thus etinsse fhe oh athe, Mimussitruy: was 
proposing a reduction in the Society's annual budget. 


Moe selLovact shenitisetewabou taxetogpceparenia 
revised budget submission to the Ministry. Thiat 
revised submission was approved by the Board of 
Directors of the Society on February 13, 1978 and was 
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Submitted to the Ministry under date of February 16, 
1978. 


The revised submission was in the total 
amount.o£°S7767800700)) almost S527000700 hagherethan 
that suggested as being acceptable to the Ministry 
and about $44,700.00 lower than the Society's initial 
submission. The major differences in the two pro- 
posals by the Society were a reduction of $25,000.00 
in the allowance for salaries and of $15,000.00 in 
the allowance for boarding rate payments. Mrs 
Magder's letter had suggested a reduction of the 
boarding rate payments by only about $8,100.00. 


That was where the budget process stood 
when Mr. Zwerver arrived in March, 1978. He examined 
the material prepared by Mr. Lovatt and concluded 
that the submission made on February 16, 1978 did not 
seek financial support sufficient to meet the demands 
expected to be made upon the Society in 1978. Mr. 
Zwerver communicated his opinion to Mr. Macdonald and 
the Ministry withheld any further consideration of 
the Society's submissions to enable the preparation 
of a further revised budget document. The new docu- 
ment would reflect changes made on the basis of more 
accurate statistics, projections and calculations all 
more nearly reflecting the estimated needs of the 
Society. 


As a result, Mr. Zwerver and Mr. McCabe, 
who was then Acting Local Director of the Society, 
prepared a third proposed budget for the year 1978 
for submission to the Ministry. It was approved by 
the sBoardvofLe Directors, Of thetsSociety andsentm@tosthe 
MinistrmyeionsJ une @2i/ 7297 Siz 


That budget proposal was quite different 
from those prepared by Mr. Lovatt in November, 1977 
anGebebriva ryipo PO Sk It was in the total amoung of 
58438 (OA2Z000 SEUMr.. 2Zwerven ttestuitiedPpthat, eine iis 
Opinion, that proposed budget fairly and accurately 
reflected the estimated needs of the Society in 1978. 
Theis Minrs'try were [oats mi lbareop i nwvon sand ethe 
Society's budget was quickly approved in the form 
Submitted over Mr. McCabe's signature. 


I accept Mr. Zwerver's testimony that he 


would not have sought approval of the budget proposal 
if he had not been able to justify the estimates. 


438 


There would appear to be no useful purpose 
served by any more detailed analysis of the 
differences among and between the two budgets 
prepared by Mr. Lovatt, the original position of the 
Ministry and the final budget prepared by Messrs. 
McCabe and Zwerver and approved by the Ministry. 
Diese ot he ereaders ofthe Report who tmay? bie 
interested in such details will find in Schedule 2-2 
to the Report a table prepared in much the style of 
the attachment to Mr. Magder's letter and showing the 
figures corresponding to the various categories and 
contained in the four documents. 


For brevity and ease I have written as if 
approval or variation of a budget submitted by a 
children's aid society was by the Ministry. Under 
The Child Welfare Act the authority to approve or 
vary such a budget submission is vested in the 
Minstereot COMmMUNnTty@and, SOCia faoery lCeSmand-snNote inh 
thes Ministry. 


Perch ciceeD Ciao clei heer OV ait, tags = bel icae 
PrOopOSeCdmpDUag et seOnmtne OC Lobby Ore so 7.6 tana oa 
comparison of it and the budget finally approved by 
the Ministry, would indicate that in some way he had 
managed, «in theyfirstiaproposal,ttommake “atehanin ly, 
accurate assessment of the Society's needs in terms 
of the total amount of money required. It must be 
remembered that it was prepared in November, 1977 
whereas the final budget proposal was prepared in 
uUneyw oy Sweahtengalnos t tones havior th es y cam iad 
passedwintoshistory). Bathe history vot that wha ligy car 
provided information and material for a more accurate 
prediction of the total year's experience. 


Diaceworrdesndteate= Loe me stiae Mra 0 Vat 
was perhaps rather instinctively aware of what was 
happening within the Society. However, he had not 
established a proper system for the maintenance of 
ReCOndSueutIrOm Wwhrehkisitata siticss coulda besidrawieto 
Support or verify his awareness. 


In the alternative, if the material was 
avaiVlanlersiromethe records. tas’ pevappears= torhave 
been for Mr. Zwerver and Mr. McCabe, Mr. Lovatt had 
not developed a means of extracting, assembling and 
presenting it so as to persuade others as to the 
Validity of his statement of the projected needs of 
the Society. 
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In my view Mr. Lovatt's duties required 
that the appropriate systems be established to record 
information and to keep it available for use as 
required. In addition, Mr. Lovatt was required to 
ensure that the Society had the means of extracting 
appropriate information from such records and then 
assembling and presenting it to illustrate or support 
any submission by the Society. I do not mean that he 
personally should have done all of that, but I do say 
that he should have ensured that it was done. He did 
not do)\it... Thus-he :did- nots fulfills hiss responsibida— 
ties as Local Director of the Society. 


On the strength of Mr. Zwerver's testimony, 
which:ivzaccept,..L.am Satistiied.~that the budget 
proposal prepared by Mr. McCabe and him in June, 1978 
conformed to the directives or guidelines issued by 
the Ministry with reference to the preparation of 
budget submissions for 1978. It complied with all of 
the Ministry's arbitrary restraints in certain areas. 
In areas where their estimates exceeded Mr. Lovatt's, 
Mr. Zwerver and Mr. McCabe had assembled statistical 
data to support their estimates and the special needs 
Of the society... they adequately iand prOopemuy 
demonstrated the Society's need for more funds. 


Dam. Satc.Lsiteds that +a leh aMrauesOV a ticeaihad 
Submitted a budget proposal as well prepared and 
documented as that submitted by Mr. McCabe and Mr. 
Zwerver on behalf of the Society, it would have been 
approved by the Ministry. 


That was but another example o£ Mr. 
Lovatt's failure to perform his duties properly. 


I accept Mr. Zwerver's testimony that the 
statistical material for the Society's operations in 
O77 said. NOt accurarelyuretlect.the til leexten Gaoe 
those operations. The statistical material was 
inadequate or inaccurate. Mr. Zwerver gaveG..some 
examples. 


I have already mentioned that he said the 
Statistics .~didosnot support. the comp.iuain Gs Otfethe 
staff of the Society as to oppressive workloads. As 
a result he established a case management information 
System with a statistical component as well as the 
case management component. 
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Lie? bid etta pino pos alevapproved by. the 
Ministry provided for the employment of three 
additional workers. Eotradsbeenvsuppornted sbyiegood 
Statistical material. That satisfies me that at 
eas teins Camelvin 998 ete SS orc letity: & dirdisno't’ hiav-e 
SUGiIcrentastarltronperforme phseiiunctzonss The 
number of new positions created in mid-1978 leads me 
to infer that the shortage of staff existed in one or 
more years prior to 1978. Mr. Lovatt had been unable 
to produce material to justify his belief and so was 
not properly performing his duties. 


That complaint by the staff led Mr. Zwerver 
to inquire of Mr. Lovatt as to the methods employed 
DymGbhegsocretyacoOrme.co UN tweEhing sha pIM ree oy artis 
response was that he really looked to Mr. Zwerver "to 
deve fopaa ibettentimay of icountiang sthimngs Mis omasmto 
Support Mr. Lovatt's previously expressed argument 
forgaddhigonalgs tate Yoh ncis Nation berec ound ed 
included cases and some of the particulars thereof, 
Such as date of opening and various types of service 
provided in relation thereto. 


Ontetive: Sba shits o Pett hiareet esstaimony <ieeam 
Satisfied that Mr. Lovatt in March or April, 1978 was 
aware of the need for improved methods of "counting 
things." Accurate "counts of things" would seem to 
be basic and essential ingredients of any system 
intended to provide accurate and reliable statistical 
information. I am satisfied too that Mr. Lovatt knew 
Or should have Known of this deficiency within the 
Soc llety/slongtberorer March), 197¢).. Bute ME ea Lovatem nad 
not instituted any procedures to obtain an accurate 
"count of things." He should have. Again he failed 
to perform his duties. 


Mr. Zwerver mentioned another example of 
inadequate statistical material. That related to the 
numbers of children in the care of the Society and 
the number of families served by it. It would seem 
that by the very nature of a children's aid society 
it would be basic and essential to the Society to 
have accurate records of the numbers of such children 
and families. Any inadequacy of such basic records 
would reflect a basic inadequacy in Mr. Lovatt's 
qualitacations- to €ful-tiU) his %duties, 
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Mr. Zwerver commented upon Mr. Magder's 
letter. He agreed with the basic theme of Mr. 
Magder's comments that the statistical data submitted 
by Mrs “Lovattewas deficient Pand’didsenee support etne 
Society's submission for increased funds. 


He confirmed that upon the basis of the 
material for the year 1975, upon which the workload 
factor of the Society was calculated and established, 
the trend of the workload in the Society in 1977 was 
downward. But Mr. Lovatt's budget proposals were 
Contrary "toOmthat*statistical™ 1ntormauloOneandashiowed 
anvupwardstrend.*6izin sthevdightslofothenstatistical 
material, relied-upon by Mr. Lovatt, Mr. Zwerver was 
nov scrmtbicalvol~ thes Minirsitrys = positionvaseexpressed 
by” MraeMagder. S Conversely 7s4y wou ld vlewr teigas@an 
expression of criticism of Mr. Lovatt. 


Mr. Zwerver testified that the records 
Maintained by the Society were "fairly deficient." 
He said that the volume of matters dealt with by the 
Society was much higher than recorded. He suggested 
that, li “that *were =the -“sirttatron in 1977 Vand 497 cee ue 
might very well have been so in earlier years as 
welblyyincludimng 197579 ethus ingsabl“ofimthese yeanuce the 
Society might have required more staff than was 
tndicated’ by Ltsyowny records, and statistics’ s:That 
woulldy of Yoourse “mean Fthaty Fthrougheno fhaulteyorires 
own, the Ministry had established ratios based on 
Faultyceniormation churniishedsibyscthe" Society ern 
respect of its operations in 1975. As Local Director 
ofthe: Societyminwall sof [thesecstyeans aMrnghovaist ans 
responsible for the existence and maintenance of 
"fairly deficient" records. 


Mr. Zwerver then moved to a more detailed 
examination of the budget proposals submitted by Mr. 
Eovctt Fach. coun ne of -whatenrss repro diicedsern 
sehedubes2=Zarto shheyReport ,iexcept thescoumns 
representing the Ministry's initial response in 
January, 1978, is merely one column of one page of a 
nine page document representing the full budget 
presentation. 


Hesws'an-dm tthrattys, W whit aie® Mraa 6b Ow7a’ & tess 
Submissions had expressed the totals of various 
categories set forth in the forms, they did not 
provide the essential information as to the component 
Parts of the’ totals...) So Mr. ZAwerver sought. coroptain 
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the material used in preparing the estimates. He 
wanted the detailed information which would be 
required by the Ministry to enable it to make its 
decisions upon the proposals. Thies Miimrstry fhad 
requested him to provide the detailed information 
which was not contained in the material furnished by 
Mrs \bovatt. 


I infer from that testimony that Mr. Lovatt 
had not properly prepared the submissions to the 
Monistry.@ That: too was a failure toc perform his 
tasks and these tasks were in the area over which he 
maintained close control. 


Mr. Zwerver said that in preparing their 
Submission Mr. McCabe and he had looked at the 
available material with reference to the budgets of 
some other children's aid societies. He acknowledged 
that it was difficult to make comparisons because of 
the paucity of available information. However, in 
general terms in comparison with other children's aid 
societies serving comparably sized communities with 
Similar workload expectations, the Society's budget 
was low expressed in terms of monies to be expended. 
Mr. Lovatt's second proposal was the fifth lowest in 
Ontario on the basis of per capita cost. 


He acknowledged that it took time to 
assemble the information requested by the Ministry, 
but the Ministry was understanding of the time spent. 


Ta ewihiatt @ ie ly.dhe wiea se ea Vraithie rs fidram nang 
indictment of Mr. Lovatt, Mr. Zwerver spoke of one 
category of the budget in which Mr. McCabe and he had 
Felt it necessary to increase the amount suggested by 
Mass) trovaitite. Thatewas mt het provision Shoniiotinee 
expenses. They increased the amount from $18,000.00 
Suggested by Mr. Lovatt in both of his submissions to 
ore 1916S 1010 That was to enable the staff of the 
Society to have supplies, as basic as pencils and 
writing pads, which had not been available when 
Mr. Zwerver came to the Society in March, 1978. 


Mr. Zwerver spoke to Mr. Lovatt about the 
absence of such supplies. Mr. Lovatt's response was 
a clear acknowledgement that he knew of the problem 
of inadequate supplies. He said simply that the 
Supplies were not available because the Society could 
notwvattord theme its wase lnonmc tthat thaltiemesponse 
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was given less than three months after the end of the 
year 19°77 Tduring “whieh Othe? Societyispen teanouL 
$12,000.00 less than its approved budget. That is 
even more Significant when examined in the light of 
testimony to the effect that, while the Ministry, in 
its review of budget proposals, examined the 
proposals line by line, the ultimate approval of the 
budget was for the total amount thereot “and the 
Society was free to move monies from category to 
category as it required. 


I am satisfied Mr. Lovatt was aware of the 
shortage of supplies and he was aware of the ability 
OFM the Society Woracquire then... -Her chose sicCemeco 
exercise that ability. Such penny-pinching may have 
permitted Mr. Lovatt to derive some satisfaction from 
achieving a low per capita cost. But he did so at 
asicos wotouthe! Sochetyjpuiits istakisandimtscisentsce 
The cost was not measureable in terms of money. It 
was measureable in terms of service and morale. That 
was another clear instance of his failure to perform 
his duties adequately. 


Another area of increase related to staff 
training and education. Mr. McCabe and Mr. Zwerver 
were able to persuade the Ministry of the need. In 
view of his admissions as to the inadequacies of the 
knowledge and skills of the staff of the Society, Mr. 
Lovatt should have been aware of the need for more 
training. ~ Again: hesfailed theySocirety and ints) ‘staff 
and thus its clients. 


I have already commented on the increase in 
the provision under the heading “Boarding Rate 
Payments." Mr. Zwerver said that was primarily the 
result of an increase in the number of children who 
were Ulin -thel care ‘ofs the Society. He = sia tiayeMiice. 
Lovatt's original submission was based upon an 
estimate that 125 children would be in the care of 
the Society seach? moni On wthe-. basi siiofmeh ear 
experience in the Society in 1978, Mr. McCabe and 
Mr. Zwerver increased that estimate from 125 to 138, 
an increase of slightly more than ten per cent. Mr. 
Zwerver said that was not a matter of any problem 
with maintenance of records. It was simply that more 
children than planned for came into the care of the 
Society. 
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Pesshould *erinotedethat an chis Letter: tto 
hic shuns iia One evar Che 24 e279) 58 IMre ee LoOvath nad 
mentioned just that sort of result from the projected 
growth of population and industry and construction. 
It would seem Mr. Lovatt had not himself kept abreast 
of what was developing in the City of Sarnia and the 
County Of Hambtons= Aistisubmissmonsean 19 7-59thiad 
enabled the Society to employ two more workers. 
There is nothing to suggest that the Ministry would 
not have approved, for 1978, a request for more funds 
to employ more staff 1f the request were supported by 
reliable and persuasive material. Mr. Zwerver and 
Mr. McCabe obtained approval of a budget for 1978 
which envisioned employment of three additional 
workers. 


Mr. Zwerver acknowledged that on the basis 
of the trend downward of the number of children in 
the care of the Society, the Ministry's reduction of 
that budgetary provision was appropriate. heave 
reduction reflected 118, rather than 125, as the 
number of children who were expected to be in the 
care of the Society each month. 


Another area in respect which Mr. McCabe 
and Mr. Zwerver increased the amount proposed by Mr. 
Lovatt was that under the heading "Health and Allied 
penvices: = Sslnemoney. 1tFis!motwallarge Gitemye but Tet 
may have some significance in and relationship to 
Kim's case. This is the heading under which medical 
attention is provided for children in’ care. i 
presume this would include medical examinations. 


A programme of medical examinations might 
have saved Kim. In respect of Kim there was no 
testimony that anyone thought of medical examinations 
of fer-alter~Maye2 75 107 ose Leewould*seems thatmweven 
after Kim's death medical services to children in the 
Sarre oft "thre SSocwvety*® did mnot loom Warg es sbne Me, 
Lovatt's thinking. 


Another difference was that Mr. Lovatt's 
Submussions’? contained no provistony £0r Yaecoure 
worker. That was an area of weakness noted by the 
Farina Committee in its general review of the 
Society. I have commented upon it with specific 
reterence *towKimis «cases It would@seemethat: Mr: 
Lovatt was unaware of that deficiency or chose to 
ignore it. In either case he is to be criticized. 
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Mra Govatithiysttiiailumeyormeimiahburiucy eo 
prepare budgetary proposals and supporting material 
which properly reflected the true needs of the 
Soctety, wasvasrooy- cause sofsmuchkoOfarhend 1 stircubty 
experienced byather-Society jgandaa tomsitaiix Rh att 
failure or inability led to the absence of) adequate 
financial resources and thus to shortages of staff. 
Thatysinwt urns el duit ofeun dui yeeh eavy | caseloads grou 
individual workers which, when coupled with other 
difficulties or nuisances such as lack of supplies, 
created an atmosphere in which poor morale of the 
staff was born and nurtured. 


the\thuer extent of SMes.Lovattis gia buve reo 
be effective in relation to the budgetary and 
financial Maki ans. tofithes Society 1s. aktkethier nore 
pronounced because of his persistent testimony as to 
his dedication of time and effort upon those affairs. 
It would seem he simply lacked the necessary 
knowledge and skill. 


There was not sufficient testimony upon the 
Inquiry to enable me to identify any direct relation- 
ship between Mr. Lovatt's failures in his duties 
related to financial and budgetary affairs andthe 
manner in which Kim's case was managed by the 
Society. The direct* testimony was’ that there, waseno 
relationship between the two. Bu ty Leh eigess wiaiss,; 
throughout sthewtestimonyeiot Mr .VLoOv attics andeeMase 
Harvey, what I perceived to be a thread of financial 
restraint coupled with a philosophy of preference to 
maintain children in their own homes rather than in 
Other facilities. I am unable to make any assessment 
of the relative weight of those two factors in the 
process whereby any decision was made in Kim's case. 


I am Similarly unable to make any assess- 
ment of the weight which the overall deficiencies of 
the Society may have had upon the decisions made in 
Kim's case. In this comment I include such things as 
the low morale of staff, the dissension between or 
among departments of the Society, the lack of know- 
ledge and skill possessed by the staff in many areas 
of their responsibilities and the lack of adequate 
leadership and supervision by Mr. Lovatt. 


In Chapter XXVI of the Report I review the 


BoOlesgofathe Mindctrys ine Ka mics eleaiie. I express 
Criticismso£ stherManist uy Sefatlurestorfulfa lysis 
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Statutory duties to advise and supervise the Society. 
Mr. Lovatt in his testimony sought some refuge in 
that. He said that at no time during his service as 
EOt@all Diceclonmeoivetive Sociret yd td theagMi nus try 
provide to the Society support, assistance and 
Supervision such as it provided early in 1978. 


He had received assistance from the 
Ministry when he requested it from time to time on 
Specific matters. In earlier years there had been 
annual visits by "readers," but that was discontinued 
in 1974. He felt that none of the comments expressed 
Die thcmuinlso try = Sa stant sate anya tlmeWpiulo tat oe U9S 
indicated a state of affairs within the Society in 
any way aproaching the state revealed by the Farina 
Committee and Mr. Zwerver in their respective reports 
tothe (Board of Directors of the Society and ‘their 
testimony upon the Inquiry. 


He testified that he was shocked and 
Surprised by those reports, particularly as they 
related to lack of procedures, tensions between the 
two departments of the Society and low morale among 
the staff. On his own testimony I am satisfied that 
the only shock or surprise was as to the strength or 
depth of the criticism expressed in the reports. He 
knew that there were such problems within the 
society. He may not have known the full extent of 
EFNOSerEproD bemcieeBut.fraso Local @Di1 necto rio f-stne 
Society, he should have known. That was another of 
HiSwrallunes:. 


The absence of any criticism expressed by 
the Mints try Oreltsi-staftf between 297/seand=197 8edoes 
not insulate Mr. Lovatt from criticism. 


Mr. Zwerver became aware of the problem of 
morales virtually on» his firs terday ein 1S acivare ==M rr. 
Lovatt should have been aware of it. 


Mr. Lovatt knew the very limited written 
Material which reflected the policies and procedures 
erPthe Society ne should have=Kknown "they were 
inadequate. 


Mr. Lovatt was aware of some problems 


between the two departments and, he testified, he had 
worked with the supervisors to try to resolve them. 
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Those matters were no less real and 
troublesome because the Ministry omitted comment upon 
them. The absence of any adverse comment by the 
Ministry provides no defence or excuse for Mr. Lovatt 
who knew or should have known that there was a basis 
for adverse comments by thee Ministry datepteinad 
fulfilled its duties. 


Oneralsl of the tesizumonys ge irarmsunabke mate 
determine when the problems in the Society brought to 
public: bight jin 197 8ebeoanjorebecamesrof es emious 
dimension. It would seem certain that the Society 
never had adequate written material describing its 
policies and procedures. It would seem probable that 
the problems of staff morale and of tension between 
the departments existed for some time prior to 1978 
and even prior to 1976. By early 1976 the dominance 
Of the Family Services#Departmen tah adwebecen 
established. That must have been preceded by a 
period of contention. I acknowledge that those two 
problems may have been exacerbated by the disclosures 
which began in December, 1977, but they must have 
existed long before that and Mr. Lovatt should have 
been aware of them and of their full dimension and 
Significance. 


In the same way I tend to dismiss the 
complaint’ Iwhi-chrwasrolnie ren tiorneiMici heb onaticens 
testimony as to the lack of information and material 
upon child abuse made available to children's aid 
societies generally by the Ministry. 


I accept Dr. Turner's view that, regardless 
of the presence or absence or the sufficiency or 
insufficiency of material from the Ministry, each 
social worker has an obligation to keep abreast of 
developments and trends within his or her own 
professional interests. 


Certainly any social worker employed in the 
Field of child welfare is and was obliged to be aware 
of developments and trends in the detection, manage- 
ment and treatment of cases of suspected or actual 
abuse of children. There was an abundance of 
material available. If Mr. Lovatt did not know that 
it existed he should have. 


If, as I believe, each social worker has 
such a duty to keep abreast of current practices, it 
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is my view that the person serving as local director 
of a children's aid society has an even higher duty 
in that area. 


The imposition of duties upon the Ministry 
and EVerDIGeCctOr eappoinvced sunder = ihe Ghiirldgwelbare 
AGE GLomenevsrelieve Mr. PLovaet Of nis. duty eto provide 
leadership to the staff of the Society and to the 
Board "or Directors “of “the Society. 


In other areas of the Report I have noted 
OpsServatbLons "sympathetic =to Mrisi. "Loeinsthat they 
Suggested she had been put beyond her depth when she 
was assigned to Kim's case. Similarly sympathetic 
observations might be expressed in respect of Mr. 
Lovatt. He was put beyond his depth when he was 
appointed Local Director of the Society. Unlike Mrs. 
Lo he had several years in the position to recognize 
his own limitations and to seek assistance. He did 
neither. 


Notwithstanding any sympathy one may have 
for Mr. Lovatt, he must still be identified as one 
who bears a major share of the responsibility for the 
existence of circumstances within the Society which 
contributed so greatly to the ultimate tragedy of 
Kim's life. 
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Chapter XVI 
The Role of William Higgins 


William Higgins was involved in Kim's life 
in various capacities. 


Mr. Higgins was a barrister and solicitor 
who conducted his professional practice in Sarnia 
Sin cen beung vadmiPttred: sCormbhen bars iin s4915 4% His 
practice was general in nature, but a substantial 
Dauge of fi towas yin ithe “area sof thanuly alawn Heed ho eno 
atfany; tame actetorsor on =behalivot "thesSeciety ae On 
occasion he did act on behalf of municipal corpora- 
tions or individuals having interests adverse to 
those of the Society either in relation to financial 
Matters or the care and custody of children. 


In September, 1975 Mr. Higgins was retained 
by Jennifer Popen and Annals Popen to defend them 
upon the charge under section 40 of The Child Welfare 
ACE and ctomoppose the “application ot elemoccs et yao ue 
Custody "or Kim. = FOr “bDrevilcy @1n “ths schaptc he scale: 
call The Child Welfare Act the "Act". 


From the transcripts of the proceedings 
upon those two matters in provincial court it is 
clear to me “that, ~Lrom “the oweset, 91 t was = iit 
Higgins. * opinion that the trial-or the charge under 
section 40 of the Act should be completed before the 
applrcacion Of the Socrevy for Custody was neabna-. 
From the testimony given upon the Inquiry by Mr. 
Lang, Crown Attorney, I am satisfied that he felt the 
two matters should be heard on the same day. 


For- all practical purposes" Mr~w Higgens 
prevailed. Apart from the sentencing of Annals Popen 
the trial of the charge under section 40 of the Act 
was completed before the Society's application was 
heard. 


Neither Mr. Lang nor Mr. Higgins gave any 


reason LOr his Opinion. 1. Can Only conerude =Ciatenr. 
Higgins felt it would be advantageous in some way to 
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his clients to have a determination of the charge 
under section 40 of the Act before entering upon the 
question of custody of Kim. 


In his desire to have that sequence of the 
two hearings, Mr. Higgins was aided by the failure of 
the Society, the Crown Attorney and the Sarnia Police 
Force to be ready to proceed on January 19, 1976 when 
both matters were scheduled for hearing on the same 
day #p-Hrs.objectionvto having> the’ matters sbeguni ion 
that day and then adjourned for a lengthy period to 
enable Dr. Singh to testify was reasonable. Myr 
Higgins testified upon the Inquiry that on occasion 
Such adjournments, in other trials in which he was 
involved, had been for as much as two anda half 
months. Any such interruption of a trial or hearing 
could only create difficulty for everyone involved 
therein. 


I am satisfied that Mr. Higgins believed 
his primary professional duty or obligation was to 
Jennie pm wPOpen = andeAnnals, POpen.») te amlesadtlsticda he 
felt no professional or statutory obligation towards 
Kim. 


Mr. Higgins testified that his letter to 
Mr. Lang) dated February 10, 1976 was written asa 
PecUutwO mei nS tru tLOnSaaive sia darecein-Cdier FOmmnis 
citents*onsFebruacy.*6), =.9-7/ 6... - Hesttestiitived? that«he 
had contacted Mr. Carter at the Society immediately 
upon receiving those instructions so that Mr. Carter 
from that time on could see his clients as he saw 
fit. peiMc i Hag gins Stestlived sthaty ate Chat, tameyyne 
informed Mr. Carter of the nature of his instructions 
from his clients, that is that Annals Popen would 
accept responsibility for Kim's injuries. 


iundesstoodsMr wHiggins ato); saymthate that 
discissioniwith MrseCarter. wastsamilar ine ‘contenteato 
his later communication with Mr. Lang in which he set 
FOmeEn =n s* proposaiero & Fal ipbeatot gusslLiy spyarAnnals 
Popen and a withdrawal of the charge against Jennifer 
Popen. I gathered that he felt, and I think properly 
so, that the Society would be interested and involved 
somehow in the proceedings under section 40 of the 
Act. 


451 


I accept Mr. Higgins testimony that he in- 
formed Mr. Carter of his proposal for the resolution 
of the charges under section 40 of the Act. 


Counsel for Jennifer Popen upon the Inquiry 
withheld any waiver of privilege attaching to com- 
munications between her and Annals Popen as clients 
and Mr. Higgins as solicitor. Therefore, it was not 
possible for me to explore the nature or basis or 
sources off the -instrucitions! given towMn: #itggans 
beyond what had already been indicated by him in his 
letter to Mr. Lang and in his submissions on behalf 
of i inass.c lie nitsivdine.thies Pisoy 1 ncisaske Conimie (eanmithy 
Division) of the «County: of Lambton; whereiwnatterrain 
thassChapter ccalsled tthem Court: 


Some indication of the rationale for the 
instructions may be found in the first paragraph of a 
written statement made and signed by Jennifer Popen 
on June 10, 1978 in the presence of an Investigator 
for the Inquiry. That paragraph reads as follows: 


"My husband was drinking at the time when 
the charge was laid under the Child Welfare 
Act. It would have made it easier to have 
Kelimim yorere- ink We deehiome? tWomu Salen ir. oun Et ne 
Children'seAid/ if, Annals plead guaity to 
thiat> charge. /Bhi Sais pwhaitemMn & Higgins 
Said, but at the same time Mr. Higgins 
didn4t know ethatyl was sthe onexes-Her-didniez 
know that the child was being abused by me. 
I never knowed he was on the Children's 
Aid, he never said anything like that." 


That of course leaves open the question of the basis 
for any statement which Jennifer Popen in that 
document attributes to Mr. Higgins. 


Mr. Higgins testified that until speaking 
to Mr. Carter on or immediately after February 6, 
1976, sane shrad-s:toi doe Mr. = Canrite math atesn ehiwacssano tbo 
contacty his; Mes Hegginstyschients until rcompmleatven 
of their trial upon the charge under section 40 of 
the Act. He testified that he was aware of Mr. 
Carter's desires and responsibilities, but he felt 
that the existence of the charge under section 40 of 
the Act, which he regarded as being in a sense a 
criminal proceeding, was good reason to seek to 
preventeMr. Cartera frnomehavanmqncontacthwwiltny ois 
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cilvents.) From the pointroft view of ‘counsel ‘for the 
parents such a view is not unreasonable. That is not 
to Say that Mr. Carter and the Society should have 
accepled fthes prohi bation sortresitrictlonmwhich Mr. 
Higgins imposed. Mr. Higgins testified that Mr. 
Carter seemed to have difficulty in recognizing that 
the two proceedings were different from one another. 


I am somewhat troubled by Mr. Higgins' 
testimony that he prepared for the trial of the 
echanrgeszundermsectione4 0 VotethegActionlyoiupon the 
basis of its being the result of something which 
occurred on August 31, 1975. He said his recollec- 
BioMm wasMithatiuner) thettrial-on Pebruary %23),7)976 "he 
was not aware of some or all of the earlier incidents 
and injuries mentioned in the synopsis of evidence 
read by Mr. Hibberd, the Assistant Crown Attorney. 
Mr. Higgins said he had prepared for the trial upon 
the basis that the defence to be presented on behalf 
of his clients would seek to satisfy the Court that 
ties wn jurtes Kimiesuttered on) August —305)) 1o7Sewere 
Caused voysacCrdent.eoHer salrd ithataMns Hiubberdis 
synopsis did not cause him to have any reservations 
as to who was responsible for Kim's injuries. 


ham isurp sc vse ds tthta tia ec olinisse Stots Mia 
Higgins' stature, experience and skill would not have 
inquired of Mr. Lang as to the nature of the evidence 
which might be tendered by the Crown Attorney, parti- 
cUllasly when *theminformation as laid? ibyoPolree 
Constable Wyville related to the whole period of 
Kim@omeire Pand snot rtonily “temAugist 319 S97 SProrvatshort 
period prior thereto. There was nothing in the 
testimony upon the Inquiry to indicate that Mr. Lang 
would not have made full disclosure of the case to 
MreeHpoagins. 


Thata@tesitimony sof aM .Higgins sis palsiecune 
more surprising since he was retained also to oppose 
the@society"'s applicativonSfior wardships, <b-woulddthave 
expected that in connection with that matter he would 
have been considering more than one incident in 
1soOlation’ from’ the’ rest of “Kim#-s*aife “and care. I 
would also have expected that he would have inquired 
Of MinwweCarter -or “others at’therSociety ase to rthe 
evidence which the Society expected to present in 
SUPPOLUMOL 1CS Tappltcation. Again there was no 
testimony upon the Inquiry to indicate that anyone at 
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the Society ewould” have Idechine dt torsnd kiexmiani 
disclosure of its case if requested. 


I am confident that had such a request been 
made by dMr ft Higginsytoeir.= Lang om tomthessoc re uy pre 
would have been granted. 


Despite my comments upon Mr. Higgins' 
preparation for the trial. and hearing in the Court, I 
share his view, as expressed in his testimony upon 
the Inguiry, that he achieved a good result for his 
clients, Annals Popen and Jennifer Popen. I would 
only add that the result was especially good for 
Jennifer Popen. His primary professional duty as a 
barrister and solicitor was to achieve a good result 
fowmechiisy clients: 


Others bear the responsibility for the fact 
that the results flowing from Mr. Higgins success- 
ful performance of that professional duty were not 
favourable to Kim. 


Mr. Higgins testified that his submission 
to the Coumteron ebruanye 2G 7 ienIere Beasamacoee ny 
addressed to the matter of sentencing and to support 
his request that a pre-sentence report be obtained. 


In further explanation of his submissions 
to sthe Count, 7particularly “the: portions,tosthe,ebkkect 
that Annals Popen felt responsible for Kim's inju- 
ries, Mr. Higgins testified that he entered the plea 
ofequilty-on “behalf “of -AnnalsyPopenpasaa “Wvesu Keyon 
instructions given to him. He testified that Annals 
Popen had not admitted that he had caused all of the 
injuries. 


Mr. Higgins' submission was carefully 
worded. It was based on written notes in his file. 
While it takes up about fifty lines in the trans- 
cript, really all that it amounts to is an expression 
of Annals Popen's feeling "probably responsible in 
whole or in part" for Kim's injuries. It then goes 
On to make, as a basis for that feeling, reference to 
akvfiaudiy <orniby andy eo Anna syPopensa: se" davin king 
problem.“ . Then/thesrewwas wefenences tov the «good 
housekeeping in the home and the parents' love for 
and pride in Kim and Jennifer Popen's not wanting to 
leave Annals Popen "as a result of whatever 
happened." Then it goes on to suggest that perhaps 
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Annals Popen, when drunk, dropped Kim "rather than an 
abusive action." 


The submission was in no way helpful to the 
Court in determining how or by whom Kim was injured. 
If anything it directed any focus of attention away 
from Jennifer Popen and towards Annals Popen. 


In his submission Mr. Higgins did suggest 
tLoekhercCournrt “that’ the ventire matter merited 
investigation. Mrs. Harvey of the Society was 
present. She should have been alert to what Mr. 
Higgins was saying. Whatever he said he did not say 
that Annals Popen admitted causing any injury to Kim. 
Mr. Higgins’ submission should not in any way have 
caused Mrs. Harvey to change her expressed opinion 
that Jennifer Popen was involved in Kim's injuries 
and was the one upon whom the greater effort by the 
Society's personnel should be concentrated. 


Meee Hvggins= “cecol lection was “that =Mr. 
Hibberd had requested that both Annals Popen and 
Jennifer Popen be assessed by a psychiatrist. In the 
circumstances it would seem that that was a reason- 
able request. The transcript of the proceedings in 
thesgcourteavaltabile. to thesingquiry, senottcomplete 
and does: not contain any reference to such a request. 
Perhaps by happenstance, or perhaps as a result of 
Such a request having been made by Mr. Hibberd, the 
GPepOrLeeOLODrEs Curtinraddreissed VorltthesSenrre xr 
Probat lon’ Parole OLrF&ICcer andydated March 197 2976 
following his interviews with Annals Popen contained 
reference to an earlier interview with Jennifer 
Popen. Dr. Curtin enclosed with his report a copy of 
his consultation note resulting from that interview. 


The pre-sentence report prepared to assist 
thes GoureineMa ven, loWiorstat es: that sat Copy "OLR DY. 
Curtin's report was attached thereto. I presume the 
consultation note with reference to Jennifer Popen 
was attached as well or, if not, was available to the 
Courtrand to thes@rowm Attorney fandmwoutld™ have aocen 
made available to the Society if requested. 


Thus in my view Mr. Higgins, in seeking to 
further the interests of his client Annals Popen by 
secking alle possible iniormatron to suppore -sub— 
missions to be made in efforts to mitigate sentence, 
served the best interests of the Court, the Crown 
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Attorney and the Society and, indirectly, Kim by 
requesting a pre-sentence report. Initiate way etne 
views of Dr. Curtin with reference to Annals Popen 
and Jennifer Popen were obtained. It was no fault of 
Mriv Higgins thatthe fu bli useswasy nomgnadeno peice 
information disclosed by the pre-sentence report or 
that the matter was not pursued so as to get beyond 
the limitations and restrictions upon the validity of 
ha sPopinion: which 3pr.* Curtinirecogmizeds and setirorthn 
Pn hrsoywreport:. In my view there was no legal 
obligation upon Mr. Higgins to do more than he or his 
Paw “cherko didtion® anduprror, tomhebprpuar y saZeeeawa 
Bebruary (20, %976% 


At about that time an unfortunate compli- 
cation was added to Mr. Higgins' involvement in Kim's 
Laie. Faln anticipatrony ofythesannuaiameetunomorscie 
society, Mrs. “Harvey “approached Mree Huggins eto 
inguire if he would be prepared to stand for election 
to the Board of Directors of the Society. 


Mrs. Harvey had no mandate from the Board 
of Directors of the Society or any committee thereof 
to approach Mr. Higgins in this regard, but she did 
have Mr. Lovatt's approval. She said she did so 
because she was impressed by Mr. Higgins' skill in 
representing Kim's parents and by his aggressiveness. 
She described him as being "a scrapper" and "a good 
legal person" who would strengthen the Board of 
Directors after being trained and educated as a 
member of that Board. She said that when, after 
taking some time for consideration of her request, 
Mr. Higgins told her he was prepared to serve as a 
member she reported that to Mr. Lovatt. She said she 
hadsmoetfuir ther sparta:ciep a:teo neon gM xa Has ge ms? 
nomination and election to that Board. 


Mr. Higgins' testimony in this area was 
Substantially simisbar-toethat) ofeMr sv Harveywaiiiec 
felt she had approached him about this after com- 
pletion of the hearing of the Society's application 
for Kim's wardship on February 25, 1976. 


Mr. Higgins elaborated upon this discussion 
with Mrs. Harvey. He said she informed him generally 
Of -theastructure tot? thessociety fand) ts) Boand 40 £ 
Directors and the duties of the members of that 
Board. He said he reflected on it for a time and 
accepted. 
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The records of the Society filed upon the 
Inquiry show that Mr. Higgins became a member of the 
Board of Directors on March 2, 1976. That was the 
date of the annual meeting of the Society as shown 
by “records of the Society. Thece ~Vseonothisng. to 
indicate that Mr. Higgins attended that meeting. He 
felt he had not attended any meeting of the Society 
until some time in April, 1976. 


I am satisfied that none of those involved 
Pnigeun saanea, i Mrs. tilarveys andiMriy Lovatite,, shad. any 
ulterior motive in proposing Mr. Higgins as a member 
of the Board of Directors. Clearly the nominating 
committee could have had no ulterior motive for there 
waS no evidence to indicate that any member of the 
committee or of the Board of Directors was aware of 
Mr. Higgins' retainer on behalf of Kim's parents. 


I am equally satisfied that Mr. Higgins had 
no ulterior motive in. allowing his name to be put in 
nomination and, when elected, serving as a member of 
the Board. ) 


Ast Geminhiiso elects nitorsthesmBoand of 
Plime ct oms som ithemSociety,4Mre Sha gguinis attended 
various meetings of the Board and of some of its com- 
mittees. I formed the impression that he was not 
very deeply involved in many areas of the Board's 
concerns, but did make a worthwhile contribution to 
some particular areas in which he was especiaily 
interested or in which his own skills and training 
were useful. 


The original application of the Society for 
custody of Kim had been heard and the Order had been 
granted. By the time Mr. Higgins was elected to and 
began to serve on the Board of Directors of the 
Society, there was no indication that the Society or 
Jennifer Popen and Annals Popen contemplated any 
appeal virom that<Order. For. all practicalspurposes 
that matter was complete. 


By the same time the trial of Jennifer 
Popen upon the charge under section 40 of the Act 
had been completed and that of Annals Popen had been 
virtually completed. The charge against Jennifer 
Popen had been withdrawn. Annals Popen had entered a 
pieavof guidity tandshadibeen “found? quadty.9 Alle that 
remained was the imposition of sentence which was 
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done on March 29, 1976. No appeal was contemplated 
Or taken. 


I am satisfied that Mr. Higgins' retainer 
by Annals Popen and Jennifer Popen upon the Society's 
application was completed, fulfilled and concluded on 
February 25, 1976. -His wretainen by. Jennbfier (Popen 
upon the charge under section 40 of the Act was 
completed, fulfilled and concluded on February.23, 
1976. His retainer by Annals Popen upon that charge 
was completed, fulfilled and concluded on March 29, 
LO Ge 


Aparty fromeinvolivementyvain that) mateceumor 
sentence Mr. Higgins had no involvement or connection 
with or retainer by Jennifer Popen and Annals Popen 
om e1lthersof£, tthemitrom hebnuary 925775197 Ga Uriel fieer 
Kim's death on August ll, 1976. He was retained by 
JenmpkersgPopen, JEni JconnectionwwGbehethe change of 
manslaughter which was ultimately laid against her 
and Annals Popen. Annals Popen retained other 
counsel in connection with that charge. 


Mr. Higgins appeared on behalf of Jennifer 
Popen in connection with that charge. Her trial was 
completed when having changed her plea to guilty, she 
was found guilty on December 5, 1977 and was sen- 
tenced on December 21, 1977. 


Mr. Higgins knew that until her death Kim 
remained a ward of the Society. 


Ateeno) Gime hdl diaMr sy Higgins af onmad Lyaloir 
imtormalby<advise nthes:Bolard ofjbDarecitors, of jhe 
Society rorganyomembersthereot romdanye of ia cersofsthie 
Society that he acted for Annals Popen and Jennifer 
Popenoomrsewsther?p of etheny sing anys ofa tires.cs matbeunsr 
There was no evidence that any member of the Board of 
Directors was aware that Mr. Higgins was engaged in 
any matter in which the Society was involved, even 
peripherally. There were no evidence that any member 
of the Board of Directors was aware of the Society's 
involvement with Kim's family. 


Mi. eLovatt.« Locale:Di rectoreof mehe,.Sacadetyvs 
knew that Mr. Higgins acted for Jennifer Popen and 
Annals» Popen: insathe Court: until March» 29421976. o Mrs: 
Hanvey,AiMr ssa domandesdlires art omsiaico sknewet iat & i 
would presume they knew he acted for Jennifer Popen 
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after Kim's death. I would presume they knew of Mr. 
Hvggqins election» tovihe. Boardiiof “Drrectors ‘ofthe 
Society. 


At no meeting of the Board of Directors of 
the Society which he attended did Mr. Higgins declare 
arconiiicts of anterest as’ arresult of ‘his “retainer by 
Jennifer Popen and Annals Popen or either of them. 
There was nothing to indicate that any matter dealt 
with at any such meeting related to Kim or could 
affect the management of her case by the Society or 
the involvement of the Society with Jennifer Popen 
and Annals Popen. 


I am satisfied that, apart from his conduct 
of the defence of Jennifer Popen and Annals Popen 
upon sthermartterssing thes Court, «Mes Higgins pilayedano 
part in the management of Kim's case by the Society 
during her lifetime. 


Mee Hvggqins  COonduct#oOf that derencesdid 
create some difficulty for the Society's personnel, 
Particularly MrssCarter® -As agresult,; IMr.eCarteredird 
NOt Naveras MUCHMCONntact with him Ys famnaly as ene 
nughtehaves Viked =tomhaverhad.. “edo w~notk Land vany 
fault with Mr. Higgins in that regard. He perceived 
hwsestacts for “and Wadvice=to% his=ci ents Kim's 
parents, as being beneficial to their interests in 
the various proceedings. It was not his fault that 
they society and’ Mes.) Hanvey and Mr. Canter permitued 
Mises Qienisase Omla lita tant ciel ortel Ott aU Ollie. 
Gaurverssicontactewith hisrelrents, 


ine clair inyetic bru anrcye,e so 465, IMs. 2H wogains 
removed that limitations2=So7 fan as’ Mev Higgins twas 
concerned, Mr. Carter was then free to contact Kim's 
parents: 


Ieam@satvstiedethat Mr Higgins didnot rn 
any way influence or participate in the decision by 
the Society's personnel to return Kim to her home. 
That decision was effectively made by Mrs. Harvey for 
the Society by late February, 1976 and was finalized 
by Mrs. Harvey and others in early May, 1976. 


Despite the testimony of Mrs. Myers as to 
Concerns? wWIthineinesranksvorethespociety ~ststare that 
pressure had been exerted to bring about Kim's 
return, lL am* satisfied “that Mr. Higgins “did not’ exert 
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any such pressure on anyone. Mr. Higgins denied that 
he had. I believe him. Mr. Lovatt and Mrs. Harvey 
denied that he had exerted any pressure other than a 
proper defence’ ofits scoirents. bE 'aecce pt. sthat 
testimony. 


Mr. Higgins impressed me as a vigorous and 
forceful person with a confident and assured manner. 
It may be that some of the Society's personnel 
allowed themselves to be influenced by that, but 
there was no evidence upon the Inquiry to support 
that conclusion. 


I assume that until the conclusion of pro- 
ceedings in the Court there were informal discussions 
between Mr. Higgins and Mrs. Harvey and other person- 
nel of the Society in the halls and corridors of the 
courthouse. Probably some of those discussions 
related to Kim and the management of her case by the 
Society. 


I accept Mr. Higgins’ testimony upon the 
Inquiry that Mrs. Harvey did not at any time tell him 
that Kim would be returned to her home. I accept his 
testimony that, from the way the proceedings in the 
Court developed, he presumed that Kim would be re- 
turned to her home if Annals Popen and Jennifer Popen 
complied with the directions of Judge Nighswander and 
the Society. That was a reasonable and valid 
presumption. 


I accept Mr. Higgins' testimony that after 
he became a member of the Board of Directors of the 
Society he did not discuss the issue of Kim's return 
with Mrs. Harvey or Mr. Lovatt. 


Upon the Inquiry there was considerable 
testimony upon the issue of Mr. Higgins' obligations 
as a member of the Board of Directors of the Society. 
There was a suggestion that his retainer by and his 
acting for Jennifer Popen and Annals Popen or either 
of them, in the Court and later upon the manslaughter 
charge, created a conflict of interest or, at least, 
the appearance of a conflict of interest. 


Any such conflict of interest or appearance 
thereof could not arise before Mr. Higgins' election 
to the Board. of Directors) of the, Society\on Marchs2, 
PIs OflateretnaMarch  Agoses By Jthenm-al lekhat 
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remained of the proceedings in the Court was the 
Matter of Annals Popen's sentencing which was 
completed on March 29, 1976. While interested in it, 
the Society was not a party to that proceeding. I 
accept Mr. Higgins' testimony that he did not attend 
any meeting of the Board of Directors of the Society 
inten leApmd ls, «197.6. 


Ig dO Ot ypercel Vessel hatecanyo COME LLC OF 
interest existed for Mr. Higgins between March 2, 
1976 and March 29, 1976 when the proceedings in the 
Court were completed and his retainer by Jennifer 
Popen and Annals Popen was completed. DUrAaNngGerPhat 
period of time Mr. Higgins attended no meeting of the 
Board of Directors and took no part in the affairs of 
the Society. 


At worst Mr. Higgins used questionable 
judgement in not advising his fellow directors of his 
involvement in Kim's case. It would have been wise 
for him to have done so promptly after his election 
to the Board of Directors. If he did use question- 
able judgement, he was not alone. Neither Mr. Lovatt 
nor Mrs. Harvey advised the Board. Their error in 
judgement was greater than Mr. Higgins. Even if Mr. 
Higgins did use questionable judgement in that area 
nothing detrimental to Kim flowed from it and the 
Management of her case by the Society was not 
affected by it. 


I take a different view of Mr. Higgins' 
position from the time he was retained by Jennifer 
Pepe nul nea Gg Usitz7wl9O7 Senin. econ me cinco ma wl cbost he 
investigation by the Sarnia Police Force into Kim's 
death and the resulting charge of manslaughter. 


Is acceptiMr. sHagginsva testimony: sthait he 
learned of Kim's death when it was reported in the 
newspaper. I accept his testimony that he was re- 
tained by Jennifer Popen on August 23 or 24, 1976. 


From his acceptance of that retainer until 
the conclusion of Jennifer Popen's trial upon the 
charge of manslaughter on December 21, 1977, and so 
long thereafter as he continued to render any service 
and advice’ to her-iniconnection» with theematter Mr. 
Higgins was, in my view, in a position where his 
personal interests and obligations as a member of the 
Board)of Directors of the Society were, or appeared 
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to bey#inconflictiwithsahis professional interests 
and obligations as Jennifer Popen's solicitor. 


The Society was not directly concerned with 
the possible result of Jennifer Popen's trial, that 
is her guilt or innocence. At the time of her death 
Kim, was by order ,of “thes Court, gin thescaiestand 
custody of the Society although she had been returned 
to her parents' home. The Society was thus directly 
concerned with the investigation into the circum- 
stances surrounding her death. The management of 
Kim's case by the Society almost certainly would be 
drawn into that investigation and any resulting 
Crialy Ping thes cesultterttewas: 


I am not to be taken as meaning that Mr. 
Ha ggimSecould: not thavesresoilved thesdiftireulLtyaby 
appropriate action and disclosure of his position to 
the Board of Directors of the Society. 


It is apparent that the Board of Directors 
of the Society, as a Board, and those members thereof 
who testified upon the Inguiry, were not aware in 
August, 1976 that, when Kim died, she was in the care 
and custody of the Society. As individuals and as 
thesBoand, hithey clearned? of thatwdumingsthesttrvabaot 
Jennifer Popen and Annals Popen for manslaughter. 


In my view, Mr. Higgins, as a member of the 
Board o£ Directors of the Society, owed a duty to the 
Society and its Board of Directors to inform them 
that, when Kim died, she was in their care and 
custody. He should have done so when he saw the item 
in the newspaper reporting her death. He should have 
known that the Society was likely to be criticized at 
some time for its management of Kim's case in general 
andwpant foullarilyo tf oreihavwiunGeenet Upheds her tonhex: 
Parents homes thaeatacrs tie smmdida come: It was 
expressed publicly. It was well-founded. 


MrenwHroqinsadid.moGesadvise the sboardnot 
Directors of the Society or any member thereof or any 
effii1cervotathe Soctetyeots theelact) thatyukimewasda 
ward of the Children's Aid Society when she died. He 
knew it. He would not have breached any confidence 
of his client, Jennifer Popen, to have informed the 
pOcletyeof thes facts wThesantonmattoné wash pubsésiepin 
tie rsensiegthat art eiornedsa parthro£t stherrecordwofea 
proceeding in the Court in which the Society had been 
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a party. In my view, he would not have adversely 
affected Jennifer Popen or her defence of the charge 
of manslaughter by informing the Board of Directors 


OLathersociety ofmthat fact. 


Again uM sHvgg ins: was enottahLone tin Shas 
MoM Gert dni ormnmenerrBoardicon 2D ire chors sok oehe 
Society of Kim's status when she died. The Society's 
personnel who were involved in Kim's case were aware 
OESthee facts SThey-tremarned@si lent saeAlthougheMrss 
Harvey advised Mr. Allen of Kim's death while a ward 
Gbpthe society hetwasrleftewrthethevampression that 
it was an accidental death. 


By remaining silent and not informing the 
Board of Directors of the Society of Kim's status at 
the time of her death, Mr. Higgins did a disservice 
to the Society and its Board of Directors. It had no 
effect upon Kim. She had died. It did not advance 
the interests of Jennifer Popen. 


Ehemdissermvrcen tor eheeooCcleCt ye and sutsmbOdrd 
of Directors may have been only temporary, but it 
certainly led to criticism and embarrassment. Per- 
Rapstreshastaiso sledutobal good¥result. )sThessocrety 
has been purged and, hopefully, improved. 


Mr. Harry Zwerver in his testimony said 
that when he was appointed to administer the Society 
in early 1978 he was unable to assure the Board of 
DErectoOrs tha vlthere wasiinet thenr’stid l= the 
possibility that there was another child in the care 
of the Society similarly exposed to the same dangers 
as those to which Kim had been exposed. Hopefully 
that possibility has been decreased as a result of 
the criticism and embarrassment of the Society 

xpressed in 1977 and subsequently. 


Theecrvercism and wenbarrassment Ole the 
Ssocretyianwpantaledetogthepinguin,. sR nopeiuliystne 
Inguiry and this Report and whatever may flow from 
them will be beneficial to children elsewhere in 
Ontario®astwelliasvin’Sa raivva and 2eher County of 
Lambton. 


Mr. Higgins in testifying upon the Inquiry 
seemed unable to perceive that a situation of 
conflict of interest might exist. He seemed to feel 
that the interest of the Society in the matter ended 
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with Kim's death. With respect and for the reasons I 
have indicated, I disagree to the extent I have set 
BORtU. 


Even if there were not a situation of 
contlict soft anterest;, from about Auqustsze, VITO Mr. 
Higgins used questionable judgement in failing to 
inform the Board of Directors of the Society. It had 
no effect on Kim's life. It may have had an effect 


on some other child's life. 


Another question as to Mr. Higgins' role 
related to the possible application of section 41 of 
the Act. It was suggested that when Mr. Higgins was 
retained by Annals Popen and Jennifer Popen in 
September, 1975 he received information that Kim had 
been physically ill-treated and was in need of pro- 
tection. It was suggested that the provisions of 
section 41 of the Act imposed upon Mr. Higgins a duty 
and obligation to. report ttnatiaintormeatronesicond 
children's aid society or Crown attorney. 


Upon a strict reading of section 41 of the 
Act, and particularly sub-section 2 thereof, that 
Suggestion would appear to be well-founded only if 
the information given to him by his clients was 
sufficient to give him reasonable and probable cause 
to believe that Kim had been physically ill-treated 
Or was in need of protection. 


Nothing which Mr. Higgins stated in the 
Cour. dye e als @muchy cars” sor “i hiels naseit* ner Fou tier) 
information which he did receive. Jennifer Popen's 
refusal upon this Inquiry to waive the privilege 
attaching to her and Annals Popen's discussions with 
Mr. Higgins in relation to the proceedings in the 
Court prevented counsel from obtaining any such 
Darviculars Lrom Mr. Higgins during tne TiouLLy. 


Thus I am unable to determine whether or 
not? thet ti ntkornati one. Bviens folemr. Pi goa naawcas 
sufficient to require him to make a report pursuant 
to section 41 of the Act. 


I realize that my interpretation of the 
statute, if it 1s correct, would remove the privilege 
that attaches to communications between a solicitor 
and his client with reference to or in anticipation 
of litigation or prosecution. 
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I sympathize with Mr. Higgins. He testi- 
fied that, while he was not aware of the provisions 
of section 41 of the Act at the time, he felt the 
statute did not impose any duty upon him, a solici- 
bom, selOuereponbhedimior matacomegiv eniotosshirmeby<chis 
clients in preparation of their defence of the pro- 
ceedings in the Court. His opinion was that, if the 
issue were raised in atrial or upon an application 
to a court of competent jurisdiction to interpret the 
statute, the decision would be that the statute did 
not impose any duty upon a solicitor to report such 
information. His view was that preservation of 
solicitor-client privilege was essential to our 
system of jurisprudence. I share that latter view, 
but.J disagree with Mrs Higgins’ «opinion as to the 
interpretation of section 41 of the Act as it was in 
LO75e andel 976% 


As he contemplated the matter while tes- 
tifying upon the Inquiry he suggested that he had in 
fact fulfilled the obligation by his statement on 
behalf of Annals Popen in the Court. He said he had 
no information other than what he revealed. I reject 
the suggestion that a statement in court six months 
after receiving information is compliance with the 
statutory requirement. 


Mr. Higgins expressed the opinion that even 
DE Sécti onm4 ls ofiethel aiciti app aiedecto-fnformation of 
the sort he had received he would not have reported 
the information to a children's aid society or Crown 
attorney. He felt he would have been entitled to 
ignore the section. I think he is in error. 


I share Mr. Higgins' view that section 41 
of the Act as it then was could cause a real problem 
for any lawyer involved in proceeding in any court 
relating to issues of wardship and child abuse. 


In full sympathy and with understanding of 
his problem and position, I nevertheless feel he was 
in breach of section. 41 of the Act@ins theefalllot 
1975 whenthe @faniledetos reporteimtormaeronr tora 
children's aid society or Crown attorney. 


In my view assuming that, in August, 1976 
Or some time thereafter, he received further 
information as to physical ill-treatment of Kim, he 
was in breach of section 41 of the Act by failing to 
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LEpore: HE-itosa. tchrldrenUstwwaTdmisocleum OmEGrown 
attorney. 


Raymond Wyrzykowski, a barrister and soli- 
citor who had been a member of the Board of Directors 
of the Society and®who had Served “asmPresident sfior 
two years, voluntarily appeared as a witness upon the 
Inguary.@ THerasmathighlysirnespectedumembersio hiubes 
community and his profession. 


Mr OWyrzykowsk if, fiwais task edie asiguor his 
Opinions of sect lone4k lofetthhewAce task Mo ewasmarn eos 
and 1976 and its relationship to or effect upon soli- 
citor-client privilege. He responded that, although 
his personal interests were very child-oriented, he 
would feel bound by the solicitor-client privilege. 
He said he "hated" to give that answer, but felt 
obliged to do so. I gathered he felt preservation of 
Such privilege was important and that if it were re- 
moved or weakened in any area its general application 
might be affected. 


I mention Mr. Wyrzykowski's testimony in 
this area only to show the problem that section 41 of 
the Act, as it was, created for barristers and soli- 
citors and that Mr. Higgins was not alone in his view 
as to the application of that section. 


There was no testimony or submission to 
indicate that there was any judicial resolution of 
the ‘matter or that the Law Society of Upper €anada 
had expressed any opinion or made any ruling upon the 
mMaceen. 


I note that the legislation enacted in 1978 
appears to resolve the problem. Section 649. 10 f2 Tike 
Chivlid WebfiareyAcitya L078 ,a whichincomresponds ete sand 
elaborates upon section 41 of the Act in force in 
1975 and 1976, provides, in sub-section 4 thereof, 
th atte noting? a neetihie: esiecc tattoo néestna- biava brvo.g aites any 
privilege that may exist between a solicitor and the 
soliecrtomiemcilrent: 


Another matter raised with Mr. Higgins 
related to tatruJmanqicot the |} Profiasisronam Condiiet 
Committee of The Law Society of Upper Canada in 
september, 1977. That ruling was made in response to 
an inquiry by a solicitor associated with the Child 
Welfare Review Committee which deals with appeals 
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respecting the estimates of various children's aid 
societies. The Professional Conduct Committee ex- 
pressed sthemytewrthacyatewould the! wrong .for acglawyer 
who was a member of the board of such a society to 
appear on any matter if there was any possibility of 
a conflict of interest or even an appearance of such 
a conflict between what the lawyer sought to achieve 
for ethercliventsand’ the 4interests”of ithe society. 


[ane sa thts fate desea Cath eH Vo qin smiwais 
apprised by Mr. Lovatt of the general tenor of the 
letter written by the Deputy Secretary of The Law 
Society of Upper Canada. When he was so apprised, 
Mr. Higgins expressed the opinion that, in the cir- 
cumstances as they then were, Kim being then dead and 
noelongerP alwardof thesSociety* andthe "Society mot 
being a party to the prosecution, the view expressed 
by the Professional Conduct Committee was not 
cLelevant*to his position. In his (testimony upon jthe 
Inquiry he said there was then no adversary situation 
involving Jennifer Popen and the Society. He said 
the adversary situation involved Jennifer Popen and 
the Crown or prosecution. 


Mr. Higgins expressed that opinion as his 
continuing and considered opinion at the time he 
eeseiliEled upon the ~Inquimy % 


In a technical sense he may very well be 
correct. He was seeking an acquittal of Jennifer 
Popen. = "Her sacgquittal or cOnViCtion, saimpliciter, was 
of no concern to the Society. Nonetheless there 
could have been the appearance of a conflict of 
interest. The role of the Society and its personnel 
mm Kimvsce litte was almost certainly Goimag = to be 
mentioned in some way during Jennifer Popen's trial. 
In the end comments made during or in close 
pelavienchipetoetiat —thialwas stor the deci cons and 
Sactevons Ol “tine =sOoCcLlety and LtUs personne were 
Probaply wamong- the e8factors *whach #Ned= tommy 
appointment to conduct this Inquiry. 


It is not for me to determine whether Mr. 
Higgins’ retainer by Jennifer Popen in August, 1976 
and his conduct of her defence upon the charge of 
manslaughter offended against the letter or spirit of 
the view of the Committee of The Law Society of Upper 
Canada. 
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In my view, even if he did not offend 
against’ therletter sor lspinit eof ithat enulingai ander 
think he did, Mr. Higgins displayed questionable 
judgement in continuing to act on behalf of Jennifer 
Popen while he remained a member of the Board of 
Directors of the Society. 


Mes Higgins tes tafied) thatennsganuany, 
1978, he wrote a letter to the Society. He said that 
letter could have been interpreted as being a letter 
of resignation from the Board of Directors of the 
Society. He said it was treated as such and his 
resignation as a member of the Board of Directors was 
accepted. By that time, of course, Jennifer Popen's 
trial was completed and the comments critical of the 
Society and its personnel which I mentioned earlier 
had been made and published. 
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Chapter XVII 


The Role of the Board of Directors 
of the Society 


BO pacb.ce vasty eiscsihalle hereafter sin, this 
chapter call the Ministry of Community and Social 
Services the "Ministry." 


There was no evidence upon the Inquiry that 
phe BoardvotsDirectorsmolk the Societypfaewhich siorsthe 
purposes of this Chapter shall be described simply as 
"the Board," Knowingly or consciously played any part 
in the life or death of Kim. 


There was no evidence to indicate that at 
any time during her lifetime the Board or any member 
thereof, other than Mr. Higgins, was in any way aware 
of her case. The Board was not aware that the 
Society was in any way involved in her life. The 
Board was not aware that she was in the care and 
enustody of the, Society, -de- facto?or, der jure, trom 
augustwoly41975 untileheredeath. 


A day or two after Kim's death Mrs. Harvey 
Giditovadslys infonums Mrv’.2sDavdiiderA veAlTen eicherrthen 
President of the Society, of her death and that she 
was a ward of the Society at that time. Signifi- 
Cantl yan isn scomnunwcatand i thate information t ome ce: 
Ailen 7? (Mrs wharv.eys diide notwwadvas ee. him tehadt sthe 
circumstances Surrounding Kim's death were such as to 
have caused the Sarnia Police Force to begin an 
investigation into her death. 


Mr. Allen testified that Kim's death was 
mentioned in the newspapers. It was reported as 
having been an accidental death. 


He was left with the impression that a ward 
of the Society had died as the result of an accident. 
He understood that Mrs. Harvey was merely apprising 
him of the situation in case any one should direct 
any inquiry to him about Kim's death. 


There was nothing told to him to indicate 
that Kim may have died as a result of criminal acts. 


469 


There was nothing told to him to indicate 
the nature and extent of the involvement of the 
Society in*her litLe, aneludingshern removal ttromaand 
subsequent return to her parents' home and the 
proceedings in the Provincial Court (Family Division) 
of the County of Lambton leading to Annals Popen's 
conviction on the charge under section 40 of The 
Child Welfare Act and the order placing Kim in the 
custody of the Society. 


Forsbrevityein thissichapterekishakkhacalst 
The Child Welfare Act the "Act." 


There was nothing told to him to indicate 
that the circumstances of Kim's death and of her 
family were such as to lead the Society to consider 
removing the infant, Karie, from the home or -to 
remove him. In any event that conversation between 
Mrs. Harvey and Mr. Allen occurred after the infant 
was removed from the home on August 13, 1976. 


There was nothing told to him to indicate 
that any taction cor) decisioniby sanyrof thesSocteby ¥s 
personnel involved in Kim's case might have been such 
asrataisheadato-pubkic enbtirolsm sofwthe grokeyohethe 
Society in her life. 


Mr. Allen did not ask Mrs. Harvey for any 
details of the circumstances surrounding Kim's death. 
On the basis of my assessment of Mr. Allen as a 
competent, caring and concerned member of the Board 
and community, I am confident that had Mrs. Harvey's 
communication to him been frank and complete he would 
have asked for such details and would have initiated 
appropriate procedure within and by the Board. 


Thus IL am confidemt rth ati riseigarvevwus 
conversation was bland and innocuous in the sense 
that it allayed rather than aroused any concern that 
might have arisen had Mr. Allen then learned what he 
and the public began to learn in December, 1977. I 
think Mr. Allen acted reasonably when he assumed that 
he was being fully informed of all pertinent details 
and that the Society bore no responsibility for the 
unfortunate event. 


Even more significantly neither Mrs. Harvey 


nor anyone te lise, especially Mr. slovatt and Mr. 
Higgins, informed Mr. Allen or the Board or any other 
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member thereof that a charge of manslaughter had been 
laid against both of Kim's parents. 


Moe Aller tcould “noe cecall that’ Mr.’ Lovatt, 
at any time prior to December, 1977, even spoke to 
him about Kim, the management of her case by the 
Society or her death. 


It was not until the trial of Annals Popen 
and Jennifer Popen for manslaughter in December, 1977 
that the Board began to learn the real extent of the 
involvement of the Society in the life and death of 
Kin, @elherBoard’'s) AnitLal@infrormatvion® came’ 4from* the 
news media and the reports therein of the trial 
proceedings and events associated therewith. Even as 
those reports began, Mr. Allen did not associate the 
trial of Annals Popen and Jennifer Popen with Mrs. 
Harvey's brief telephone conversation with him 
Sixteen months earlier in August, 1976. 


Apart from Mrs. Harvey's telephone message 
to Mr. Allen there was, until December, 1977, no 
communication from any employee of the Society to the 
Board or any member thereof with reference to Kim and 
the Society's involvement in her life. Kim's case 
was not mentioned in any way even in Mr. Lovatt's 
regular written or oral reports to the Board. Kim's 
case was not discussed at any meeting of the Board or 
any committee thereof. 


Mr. Allen did not advise other members of 
the Board of Mrs. Harvey's telephone call to him. 


On her own testimony, Mrs. Harvey suspected 
on August..115> 1976sthat, Kim’ hadr died "as ta*resurlttor 
abuse inflicted upon her. Her suspicions were 
confirmed on August 12, 1976 during conversations 
with police officers. 


Mrs. Lo had seen Kim's body on August ll, 
1976 and had seen the full extent of the external 
marks of her injuries. Mrs. Lo was with Mrs. Harvey 
during some or all of her conversation with police 
SELICers? On AUgUSt’ T2; 1976. -In her =recording “in, the 
ELL Orrcne- SOCleLy] Lore tic! Perlod = hEom Depeemouer 
BOY OM CO anUaty 299), Mrs. ao Wrote 


"In mid-September both Mr. and Mrs. Popen 
had been arrested and charged with 
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manslaughter. Mr. Popen was granted bail 
on September 20, 1976 on condition he raise 
a $3,000 surety. Mrs. Popen was remanded 
tonst. ifThomasiiPsy chivatrice Hospiwcaitiror 
assessment for a period not to exceed 60 
days. Court hearing was adjourned from 
September 27, 1976 to November 29, 1976 to 
January 13, =!97 7 Coe Pebruany 1755 290s 


On August 12, 1976, Mrs. Harvey spoke with 
Mr. Lovatt with reference to Kim's death. Although 
he waS on vacation on August 12, 1976, he met with 
police officers and knew that a police investigation 
was underway. On his return from vacation he knew 
that Annals Popen and Jennifer Popen had been charged 
with manslaughter. He felt that the matter being sub 
judice it could not be discussed. 


On the testimony of various members of the 
staff as to meetings of the teams of workers and the 
nature of the discussions thereat I infer that Kim's 
death and the fact that her parents were charged with 
manslaughter were discussed at one or more of those 
meetings. I infer too that the matter of the arrest 
and subsequent appearance of Annals Popen and 
Jennifer Popen in court were duly reported in and by 
local media.in, Sarnia. Thus other members 4o£ the 
staLiacofhvthe-Soctety).bothn ssocLaliewosk' coins mama 
clerical employees, would have been aware of the 
circumstances. 


it? is/-amazings that,,twith sormany of the 
staLi of “the Soclety? atvevery Tevel, = inc kudamg 
clerical workers, aware or possibly aware of the full 
Significance to the Society of Kim's death and the 
Charge against her parents, the Board remained 
unaware of all of the circumstances of the case. 


The responsibility lies on Mr. Lovatt as 
Local Director. He chose to remain silent because of 
his perception of the implications of the expression 
sub judice. 


The responsibility lies on Mrs. Harvey. 
She, spoke with Mr.—~Allen. «She did. note give, ham a 
complete and accurate report. She did not expand 
upon it later when Annals Popen and Jennifer Popen 
were charged with manslaughter. 
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The eresponsiiubda li ty-Lies on Mrs. Lo..-She 
knew of the relationship between Kim's death while in 
the care of the Society and the charge against her 
parents. A similar responsibility lies on every 
Other employee of the Society who was privy to that 
information. 


Pie Gesponsibiality: ofsMrs..LO, and, stabhet 
personne...jother athan) Mr...LbLovatt. andaMrs...Hanvey, -us 
lessened by recognition of usual methods of 
communication between staff and the Board. I am left 
in wonderment that no staff member mentioned the 
case, however casually, to some member of the Board. 
Mrs. Mildred Patricia Wood, a member of the Board, 
did have among her friends at least one staff member 
with whom she discussed generally matters of mutual 
interest. I am sure that Mrs. Wood was not unique in 
Chat we Othe rn menbers=-Of. the: Board wnust, hay e--had 
PigpendceOrwacQUalnGancesseOn ("tive ms talt -oOteitine 
Society. 


In fairness to Mrs. Lo and other junior 
staff, they were entitled to assume that the 
Supervisory Or management personnel would have 
fiieeidlledsptheir duties, to the -Board/.8.Those «duties 
include keeping the Board informed of matters which 
Mayveattecatethe -operat.bLon..0of the. Society <O1r Lts 
POsi G1 Onyinmche {commun ty. akrmes: deat hwineadle. athe 
circumstances was such a matter. 


lt.1S.a sonny comment upon the. Society 
that, despite the failure of supervisory staff to 
Di fornwathe Board gethe <abil ity of sjunior estafitieto 
communicate with the Board was such that none of them 
felt free or obliged to inform the Board. If any did 
feel free or obliged, there is no testimony that any 
acted upon such feeling. 


It will be helpful to review briefly the 
Organization of the Society. 


TheeSocletysai sua scorporation awithoutesshare 
capital incorporated under the laws of the Province 
of Ontario on November 21, 1933. Membership in the 
corpomat pon: andetheéconposlGrvon.4om picks Board..of 
Directors are governed by its by-laws. 


At all times relevant to the Inquiry, the 
Act imposed upon the Society an obligation to appoint 
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a -Local-drrector; responsible sto vene sboandieror sthe 
administration and enforcement of that statute and 
regulations thereunder. The Act imposed on the local 
director so appointed responsibility to co-operate to 
that end with the Director appointed for the purposes 
of the Act. I believe the Director was sometimes 
called the "Director of Child Welfare"; so hereafter 
inthis ‘Chapter? shall usevitnemtermepineceor Of 
Child Welfare when speaking of the Director. The 
locale director *was’ also %requited sto ~pertormesuch 
other duties as maybe set forth in the by-laws and 
directions of the Society. 


The -Act imposed onthe SD rEectormoresChivvd 
Welfare the obligation of advising and supervising 
children!svaidAsocieties Pand'toPoins pectin gt ion 
directing and supervising the inspection of the 
operation and records of such societies. 


During: fall Gof UK mn Ssil ie wa wads anedohm 
Lovatt was-sthesLocalseDirectorm of thes Society .amne 
resigned from that position early in May, 1978. 


The Act set forth the purposes for which 
every children's aid society was to be operated. 
Those purposes appear to have been an enlargement and 
elaboration of the purposes set forth in the document 
incorporating the Society. In brief summary those 
Purposes are to provide assistance, supervision, care 
and=preotecteron to children, 


The Actsrequitre dl emery ichiilidteml sy gana 
society to provide at least the standard of service 
prescribed by regulations made under the Act. 
Regulation 86 made under that Act contained, after 
the theading® "Standards of *Service;?7sectionsellstoeZ2 
which set forth the qualifications one must possess 
to be eligible to be employed in various capacities 
rnvatehildrenYsard@socteiy-tand which? -seweior th 
various requirements as to the keeping of records and 
the management of cases® Only “sections lLil®tovls o£ 
that Regulation 86 were relevant to the concerns of 
this inquiry. 


The testimony presented upon the Inquiry 
was to the effect that the by-laws of the Society 
authorized a Board of Directors composed of twenty- 
One persons including two nominees of the Municipal 
Council of the County of Lambton and two nominees of 
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EheeMunicrpale.counicidvofathes.city oftSarni a.a.The 
nominees of each municipal council were members of 
thatamnunica paleccouncads Liat compa ed  warth-t ie 
requirements of the Act. 


Documents prepared by the Society and filed 
as an exhibit upon the Inquiry reveal that in some 
years the Board was composed of fewer than twenty-one 
persons even assuming, I believe correctly, that the 
President, Secretary and Treasurer of the Society 
were appointed from among the members of the Board 
and retained membership thereon while they served in 
those offices. In the years covered by those six 
documents, anywhere from nine to fifteen members of 
the Board in any year were re-elected to serve 
another term. In most instances the President, after 
ae tern OfVonewornretwo.-,earsuin) thateofktice ;Pddd, not 
continue to serve as a member of the Board. 


The oral testimony upon the Inquiry was to 
the effect that each year interested citizens were 
approached and were asked to permit their names to be 
put in nomination to serve as members of the Board 
for at least two years and a maximum of six years, 
which later was increased to ten years in the case of 
members of the Executive Committee. 


There was no evidence as to the criteria 
applied by those responsible for the initial approach 
to such interested citizens and for the ultimate 
decision to place a person's name in nomination. The 
evidence upon the Inquiry satisfied me that if there 
were any such criteria they did not include any re- 
Gulremnenteiotmiamiliarityewitthy them provisions .sobmthe 
Act and the regulations thereunder nor did they in- 
clude any requirement of familiarity with the ob- 
jects, procedures and operations of the Society. 


The documents indicate many persons served 
as members of the Board for only one year. These in- 
cluded the incumbent Warden of the County of Lambton. 
Of the many whose names appeared in the documents 
filed, only one served as a director in each of the 
Six years covered by the documents produced, two 
served for five and several for three or four years. 


From the oral testimony and the records it 


would appear that in most years about one third or 
more of the members of the Board were replaced 


475 


annually.9>Some’ described? the» rates of) PUENovers as 
"enormous." Others regarded the Board as a self- 
perpetuating body. Each of those views is extreme. 


There was no evidence as to the qualifi- 
cations for general or other membership in the 
Society or as to the procedure to be followed to gain 
such membership. 


The experience of David Albert Allen as a 
member of the Board is perhaps typical, although he 
is the only one who served as a director in all six 
of the years covered by the documents filed upon the 
Inquiry and, unlike some retiring Presidents, he 
continued to serve on the Board after his term as 
President. 


I am satisfied that Mr. Allen was sincere 
and dedicated in his service to the Society. He was 
deeply interested in its position and role in the 
eommunusty - He iwaisi over y ? muich> involv eqdicing aire 
activities of the Board. He was a good representa- 
tive of the community. 


The evidence indicates that he became a 
member of the Board on March 28, 1972 and served as 
President from March, 1976 to March, 1978 and there- 
after continued to be a member of the Board. 


He said that he had been approached 
initially by a colleague who was then President of 
the Society and by the Chairman of the Nominating 
Committee. He said that those persons outlined the 
process of election to the Board and inquired as to 
his interest in the Society. 


Mr. Allen said that it appeared that the 
members. .oTsithegBoarde brought aivarzetywor tite 
experiences and skills to the Board. Some of the 
members had been served by the Society in the past; 
some may have been foster parents; some may have been 
adoptive parents; some may have been interested 
because of personal interest in the affairs of the 
Society. 


While not registered as a psychologist, Mr. 
Allen had been granted a Master's Degree in 
Psychology. He was Administrator of the Lambton 
County Board of Education. 
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Mr. Allen testified that service on the 
Board was a learning experience, but he did not 
receive any prescribed or other course of instruction 
as to performance of his duties and obligations. 
When he joined the Board, Mr. Allen had no knowledge 
of the powers, duties and obligations of the Society, 
the Board or the members of the Society and the 
Board. He was not then familiar with the provisions 
of the Act. He said he relied upon the experience of 
others. 


Mr. Allen expressed his views as to the 
desirable composition of the board of directors of a 
Chlldnen! slardnhsoclety.. He felt it should be a 
cross-section of the community. He felt that the 
presence of persons with professional training and 
skills could be helpful, but that membership on the 
board of directors should be open to all members of 
the community. He did express his view that it would 
be desirable to ensure that at no time were there too 
many new and inexperienced members of the board of 
directors. He felt that new members of the board of 
directors would require a period’of time to learn the 
rights and powers and duties and obligations of the 
board of directors and its members. He felt an ideal 
board of directors would have a balance between 
persons with professional training and skills and 
those without. He felt the presence of too many of 
the former might create difficulty in securing 
participation by members of the community generally. 
He felt that the presence on the board of directors 
of persons with professional skills would be helpful 
to the board of directors. I presume his reference 
to professional training® and) skills related to 
training and skills relevant to the purposes and 
objects of a children's aid society. 


The experience of Mrs. Wood is also perhaps 
typacal.= “According: (tosthendocumentse ta led isne 
became a member of the Board on March 12, 1973 and on 
the same day became the Secretary of the Society. 
She served as Secretary for three years and remained 
a member of the Board thereafter. 


Mrs. Wood had been an employee of the 
SOC ol Ves LD Oulee LO op leo Oia) Cate. Cau sees LC 
sporadically, performed volunteer services for the 
Society. 
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She held a degree of Bachelor of Arts. 
While she had no formal education in matters within 
the scope of operations of children's aid societies 
she did have an interest therein. During the years 
subsequent to 1961 she attended various conferences 
and seminars dealing with such subjects. From 1975 
to 1978 she was employed as a case worker with the 
Big Sister Association in Sarnia. 


I am satisfied that Mrs. Wood, like Mr. 
Allen, was sincere and dedicated in her services to 
the Society. Like him she was deeply interested in 
it and became much involved in the activities of the 
Board. She too was a good representative of the 
community. 


Unlike Mr. Allen, Mrs. Wood, by reason of 
her employment with and earlier interest in the 
a-Ericaylars- Joie tuhewSio cike-tiys card. ¥-Gltes (Bi gyusmes teem 
Association, had, before her election to the Board, 
some basic knowledge of the organization and 
operation of the Society. There was no evidence to 
indicate that subsequent to her appointment as 
Secretary of the Society or her election to the Board 
she received any instruction as to the performance of 
her various duties. 


Mrs. Wood's view as to the desirable 
composition of the board of directors of a children's 
aid Ssoclretywwasuquilterdifferente-from Mus py Addienisc: 
SheqfieltaAthatiasboard of «hirnectorsitcomposed? ot 
volunteers left much to be desired. It was not clear 
to me whether or not she advocated that members of 
the board of directors should be remunerated for 
their service as directors, but the tenor of her 
remarks seemed to suggest that she was so inclined. 


Mrs. Wood's observation was that, as the 
Situation was in the Society, the Board was separated 
fromet herman. sitmeameOf-athheswoperatvons wo faptine 
Society. 


She said there was an ineffective system of 
Beporcing and accountability by the statitof sthe 
Society to the Board. 


Mrs. Wood's opinion was that the existing 


Organization of children's aid societies created 
various levels and thus divisions among people who 
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should be working toward the same goal, but who 
sometimes seemed not to be working that way. 


Mrs. Wood was particularly critical of the 
existing method of appointing representatives of 
luinmnerDawacOuncbls tO Ghe fhoiardmiol Tdirectors sof 
chilldrventts ard tsocretves Or wSheatebtittn at ine many 
instances such representatives served for only one 
year and thus did not have sufficient opportunity to 
develop interest in and knowledge of the operation of 
the children's aid society. Her observation was that 
Such representatives were interested in controlling 
expenditures with too little regard for the service 
Provided by *theschiildnenws Cald! society sto tchialdien 
and families in the community. 


Mrs. Wood's observation of some members of 
the Board was that they were not sufficiently 
interested in the affairs of the Society to ask 
questions or to ask for materials to assist them or 
even to pick up from the boardroom table copies of 
pamphlets placed there for them. Her assessment of 
members of the Board was that some did not possess 
sufficient knowledge of the operations of the Society 
to enable them to perform their duties properly and 
fully. She felt those duties included assessment of 
and=accountabrlreyetomethe Ssperiormance™ sore ttiine 
Society. 


Mrs. Wood's view was that some of the 
problems of the existing composition of the board of 
directors of: ‘a childrens aid’ society “could ‘be 
resolved if, in seeking nominees for election as 
dyrectors, “che’snominmatimng -conmittee- sought out 
persons interested in the welfare of children, pre- 
ferably person with backgrounds in social services. 
She felt that-retired or unemployed social workers, 
foster parents and employees of the children's aid 
society would be good members of the board of 
directors. She felt their knowledge would provide 
greater and better information to the board of 
directors and lead to better decisions by it. 


Mrsz "Wood" Sadd@that im rtieweiltry, ote carn la 
and the County of Lambton there had been difficulty 
in persuading people to serve on the Board. 

The documents filved upon the Inquiry “in 
part support Mrs. Wood's comments as to the tenure of 
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representatives of the municipal councils upon the 
Board. It seems that most often one of the nominees 
of the County Council was the incumbent Warden and 
that member changed annually. But one’ apparent 
nominee of a municipal council, Alderman M. Brown, 
was a member of the Board for at least three years. 
John Harris McPhedran, who became President of the 
Society in 1978, was a nominee of the Municipal 
Council of the City of Sarnia elected as a director 
of the Society on January 1, 1975. He remained a 
members ofthe sBoard for “at least "four years The 
documents and oral testimony do not enable me to 
identify any other representative of the municipal 
councils. 


Mrs. Wood expressed concern that the task 
of the local director of a children's aid society was 
eompobexs andy id itt cult She fielt ithia'th-as elo Gatk 
director was under too many pressures and obligations 
some of which were competing or conflicting. She 
Suggested that those pressures and obligations came 
from or were owed to the Ministry, the municipal 
councils as represented by their nominees on the 
board of directors of the children's aid society, the 
board of directors and even the employees of the 
children's aid society particularly as represented by 
any staff association. 


Mrs. Wood was so concerned about what she 
and, she felt, the Board perceived to be problems 
within, -thessociety sfromaAtime “to ytimesthat “sn Ao >ivor 
1976 she spoke to Mr. Lovatt and to the Board about 
the possibility of inviting the Child Welfare League 
of America to send representatives to visit the 
Society and to assess its organization and per- 
formance. She said Mr. Lovatt's opinion was that the 
Society could not afford the expense, but the Board 
seemed! to- be |favorably-inclinedweuntil thes ftananczal 
restraints of the Provincial Government and the 
Ministry were announced and applied. The suggestion 
then lapsed. 


There was no evidence as to what costs 
might have been involved had the Board decided to 
adopt Mrs. Wood's suggestion. 


Mrs. Wood in her testimony spoke of her 


belief that Mr. Lovatt was overburdened by reason of 
responsibilities assigned to or assumed by him. She 
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said that from time to time she had sought to relieve 
him of some rather simple tasks, such as arranging 
for meetings of committees of the Board. She said he 
and other management personnel did not appreciate her 
gesture. She was discouraged from offering assis- 
cance. 


Mr. McPhedran, who succeeded Mr. Allen as 
President of the Society in 1978 was President when 
he testified upon the Inquiry. 


He brought a third type of background and 
experience to the Board. He was an employee of the 
Government of Canada engaged in analysis of employ- 
ment markets and local economic trends. He had been 
a member of the Board of Directors of the Children's 
Aratsocre tyson Oxforar county £rom slo 72 co Loar othe 
had an ongoing interest in children's aid matters 
Over the years. 


Like Mrs. Wood and Mr. Allen, Mr. McPhedran 
was Sincere and dedicated in his service on the Board 
and was deeply interested and involved in the affairs 
of the Society. He too was a good representative of 
the community. 


Mr. McPhedran expressed his view that it 
was fait ficultetiow-aychildrentsaldwsocitety “ofvairsize 
Such easmthatwrnithesGityaotiSarnra andithe: Gounty pot 
Lambton to obtain volunteer members of the board of 
directors who were Knowledgeable of, and thus able to 
make reasonable decisions on, policy issues in the 
area of children's aid matters. He felt that without 
such@praorebackgroundiiknowledgey thes-taskinot rhe 
individual member of the board of directors was made 
much more onerous. He felt that without that prior 
knowledge a member of the board would be required to 
work tvewy pt hiard) bomenabl eschmsiell is ory herself tto 
fulfill the demands of membership upon the board of 
directors. 


Mr. McPhedran's assessment of the Board, as 
I interpreted his testimony, was that few were know- 
ledgeable of the affairs of the Society and had 
considerable length of experience of service as 
members of the Board. The result, as he saw it, was 
that a relatively small number of knowledgeable and 
experienced directors influenced and effectively made 
the ultimate decisions of the Board. He felt that 
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this came about because of the default of other less 
knowledgeable or experienced members of the Board. 
Mr .oMcPhedran “felt shis view? coOprespondedetomthat 
expressed in the Hanson Report in 1973 and 1974. 


Mr. McPhedran's view as to the desirable 
composition of the board of directors of a children's 
aid society was in some ways similar to and in some 
ways different from the view of each of Mrs. Wood and 
Mr. Allen. 


Mr. McPhedran shared Mrs. Wood's view that 
some: Member sito LS thier board tok direct ois oO iea 
children's aid society should have "professional 
social work" experience. He did not define what he 
meant by "professional social work" experience. He 
felt that, in addition to such members, the board of 
directors should be composed of local citizens and 
elected localoffitetals.’ He *recogniwedmthat tammy 
provision for the presence of elected local officials 
could and did lead to frequent changes of personnel 
and@ithis:;j'etor amidegree, Nat lackifofrcontinurty foe nes 
presentation and of attendance at meetings because of 
conflicting commitments. He felt that, because of 
the small impact of the children's aid societies’ 
Operations upon the municipal budgets, service on the 
board of directors of the children's aid societies 
was not of great importance in the scheme of things 
for those involved in municipal government. 


Mr. McPhedran believed that the presence of 
members with professional expertise would enable the 
board real recrors! tosassesis' Monrer actcumdte ty aewe 
performance of the children's aid society and its 
personnel in the various fields of service to the 
community. He felt their presence would be helpful 
to sthe *boar d= ofidrrectors an ves tab lis herngerana 
maintaining relationships with the public and with 
Other community resources and with government. 


Mr. McPhedran felt that there was an 
element of self-perpetuation by the members of the 
Board who became very involved in the affairs of the 
Society. As I have done ina different way, he 
reviewed the persons who had been members of the 
Board Jin thuo75sn1e7 6. JandeLogyi.  Heesalvdachat cometic 
twenty=one who formed the Board -in 1975 only nine 
were members of the Board in 1978. He said only five 
of those nine had been on the Board for more than 
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five years. He said no elected official who was on 
the Board in 1976 was still on the Board in 1978. 


Mr. McPhedran attributed part of the rate 
OPSEULNOVe FP tOrthe Siacts that sthe population sin the 
area served by the Society was itself quite mobile 
with large numbers of employees of corporations 
Moving etotor miErommthes-are ar 


Mr. McPhedran expressed the view that, in 
many areas of the operation of the Society, the Board 
apd tinot 6h uti) fr tsnesponsmb witty iw He ore lrousechat 
thratedefraulkt ethensleitertrtontheslocakipDirectonpaMr: 
Lovatt, to assume greater responsibility in the areas 
Of policy and management than he should have been 
expected to assume. He felt that the responsibility 
given to the Board under the Act required the members 
of the Board to be more involved in a knowledgeable 
appraisal of the operations of the Society. 


MrseMcPhedrantirele that, win (bantimaweleas ti, 
default such as I have mentioned in the preceding 
paragraphs, occurred because well-intentioned persons 
accepted election to the Board without adequate 
awareness or Knowledge of what was involved and what 
was expected of them. He felt the default came about 
because such directors did not, after election to the 
Board, receive adequate training or instruction as to 
their duties. 


Mr. Wryzykowski, in brief testimony, intro- 
duced a somewhat different perspective. He had been 
a member of the Board for about eight years. In 1971 
and’ 19776 “during the Jast "two years of his tenure: he 
was President. 


Like the more recent members of the Board 
who testified he was a responsible and interested 
member of the community. He was a respected member 
of the bar. He had a great interest in organizations 
assisting families; his greatest interest was in the 
well-being of children. 


Like the others he received no training or 
instruction as to the duties and responsibilities of 
atmenber ToEethe* board’ of -dbrectors "of gal chitidrents 
aid society. He received no instruction as to the 
Provis loons of thezAct. Tilhe=nmanual published toyeathe 
Ontario Association of Children's Aid Societies was 
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not prepared until after he ceased to be a member of 
the Board. 


He had not realized the full extent of the 
Obligation and responsibility assumed by the Board 
and its members. Like Mr. Higgins, he doubted that 
he or any other person would have become a member of 
the Board had he or she had that realization. He did 
not elaborate upon his perception of the extent of 
the duties of the Board. 


Mr. Wryzykowski testified to his high 
regard for the dedication and service of the members 
of the Board. He stressed that they were not trained 
as social workers. He felt they should not bear any 
responsibility for the management of individual cases 
by the staff of the Society. His view was that the 
Board's role was to establish general policy and to 
assist theysta&hi of; the. Socrety. to, providesthe 
services required of the Society. 


Mr. Wryzykowski's recollection was that no 
individual case was, by name, brought to the 
attentaon,of- the Board. 


Mr. Wryzykowski testified that during his 
eight years of service he thought the Board had had a 
good relationship with Mr. Lovatt and Mrs. Harvey. 
He -said=thesBoardsthought highily,of themes but, slike 
the others who testified, he acknowledged a personal 
lackhoL abbbityveto assess (| then iquabiideatronseet or 
their positions. 


Mr. Wryzykowski testified that he had 
become somewhat disenchanted when the financing of 
children's aid societies was changed and the 
Provincial Government became more involved therein. 
He said that from then on he lost interest in the 
Financial aspects of the Board's function. in .vhas 
latter he seems to have been unique among the members 
of the Board and even of the staff. 


Mr. Wryzykowski, drawing particularly upon 
his experiences as Area Director of Legal Aid, 
mentioned the differences that existed in and among 
the areas and municipalities of Ontario. He thought 
that municipalities required children's aid societies 
providing services designed to meet the local needs 
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and demands. He felt local boards of directors were 
important in recognizing those needs and demands. 


Mr. Higgins' experience as a member of the 
Board was somewhat different. In his professional 
practice as a barrister and solicitor he had had 
limited experience with matters which involved the 
application o£ the “Act 7?" They= related” primarrly to 
the obligations of municipal corporations to reim- 
burse children's aid societies for certain expenses. 


Barly in 1976,- Mr. Higgins was approached 
by Mrs. Harvey and consented to his name being put in 
nomination for election to the Board. 


I am satisfied that Mr. Higgins gave that 
consent in the same spirit that the other directors 
who testified had given their consents. He too was 
an interested and concerned public spirited citizen. 
He had the skills and knowledge of the practice of 
law which could generally be helpful to the Board in 
its general government of the affairs of the Society. 
He was prepared to apply that skill and knowledge as 
a member of the Board. 


I am satisfied he had no ulterior or im- 
proper motive in giving that consent. Specifically, 
I am satisfied that his retainer by Jennifer Popen 
and Annals Popen was not a consideration in his mind 
when he gave that consent. 


Mr. Higgins did not become as deeply 
involved in the affairs of the Society as did Mrs. 
Wood and Messrs. Allen and McPhedran. His attendance 
at meetings of the Board was irregular. He attended 
only six of seventeen meetings of the Board held 
while he was a member of the Board. Hes scio.u ld 
remember attending only one committee meeting. He 
Said that he, like others, did not do much work by 
way Of preparation for meetings of the Board. 


Mrs vHigoiis#dtdenoterreceive a= copy \oL© the 
manual prepared in 1975 by the Ontario Association of 
Children's Aid Societies entitled "A Working Manual 
For Board Members of Children's Aid Societies." He 
did not receive a copy of the Act. He did attend one 
meeting intended to provide orientation for newly 
elected members of the Board, but he did not find it 
particularly helpful. He felt it was quite general 
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ininature.s Ith did motvemnakenanyteehercnceppeomch iid 
abuse. 


Mr. Higgins' observation of other members 
of the Board was that all of them were interested in 
children, but some worked harder than others as 
members of the Board. As I would have expected from 
the evidence of others as to the pervading concern 
witht financilahemattersse muthunnthessSoocLtety4ye) Mrs 
Higgins testified that he felt the Finance Committee 
of the Board was composed of hard working members. 


Mr. a Hig gins sreimedjssonmthes LocaleDinector 
and other employed personnel of the Society to ensure 
that the Society properly performed its obligations 
and duties. He did note that Mr. Lovatt seemed to be 
Operating under considerable difficulty relating to 
the provisions ofstunds) form themprogranmes ofy tie 
Society. 


Mr. Higgins seemed to share the concern of 
Othersaunsthetsocietyeas FLOMEiInancvalmmauterces mac 
perceived his role as a member of the Board as being 
a watchdog for the community to ensure that money was 
wisely spent. 


Despite his training and experience in the 
practice, of) law,#Mr., Higgins .acknowledged) thatj,. until 
the Inquiry, he was not fully aware of the various 
provisions of the Act particularly those which im- 
posed duties and obligations upon members of the 
boards of the directors of children's aid societies. 
He said that had he been aware of those provisions he 
would have declined the opportunity to serve on the 
Board. 


As I have noted, members of the Board, 
including Mr. Higgins, relied upon the staff of the 
[0clety. «In, that «context ateissinteresting tosnoteua 
portion of Mrs. Harvey's testimony. 


Mrs. Harvey was asked if she had proposed 
to Mr. Lovatt that Mr. Higgins become a member of the 
Board. She replied that she had and continued her 
response as follows: 


"A. We didn't have a lawyer on the Board 
and the Annual Meeting was coming along in 
March: 
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Om) iris6:: 


A. Ie gquessimat, even, Marek. “76-. Mies 
Higgins had talked with me from time to 
time in the Court while the hearings were 
Going jon sands being -adjourned orawhat, not, 
and while he was fighting me he was doing a 
good job on behalf of his clients, as his 
CiAsgue Wes erad) bebo OG hitw il Can ee ea 
scrapper, lakes thas@toywork gas hard £or us 
as against us we will have gained a great 
deal of support from a good legal person on 
the Board, and Board Members always need to 
be trained anyway so I thought we could 
train him and educate him and have him more 
help fulw tome SA3S Jen the suru re see Bute he 
was a good legal person and we needed one 
ons thesBoand.2 


Thus, Mrs. Harvey felt that members of the 
BoaworacequLreds tra ilini nig Om yeducatlOnsin the 
performance of their duties and that the staff had an 
obbigavion inethateregard: 


If one with the skills and experience which 
Mr. Higgins had required training and education, it 
would seem reasonable to surmise that others, without 
such skills and experience or other skills and 
experience directly related to child welfare matters, 
would require training and education as members of 
En emBOdacd, 


Teranes. atus € wedest hath wthiewsetewass, sa citeise 
enganmuzecaxetitorte byothes Boardgtorobtaingorgmbyarne 
Mrnisivry.v Mere obovate sands the@supervisorvyestafizotethe 
Society and other staff to provide such training and 
education. 


Mr. Allen testified that he relied upon the 
experience of others. He felt that until the cir- 
cumstances of Kim's death became known to the Board, 
beginning in December, 1977, the Board was generally 
concerned with the financial affairs of the Society 
and general management issues. 


He said that some members of the Board had 
become knowledgeable in certain areas of the 
Society's operations including financial and person- 
nel SstaffLing! maetersior) other ‘maitterss broughtmato the 
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attention of the Board, perhaps by complaint voiced 
in*the: community as to “the: (evel or istandgarawcr 
service. 


Mr. Allen felt the Board would have become 
involved in a particular case only if there was any 
complaint Gi any Lack “or “faire sopiiservicerby. whe 
Society uno thatcparticularicase: 


It was clear to me that Mr. Allen was not 
aware of any such complaint in respect of Kim's case 
until December, 1977. 


Mr. Allen testified that he had felt a 
degree of satisfaction with the financial management 
off the Society fj iandgparticularhye tha tienes] Ja tie 
Society's financial statements indicated a surplus. 
But, he said, there was always present a climate of 
insufficiency of funds, staff and time to do what was 
required. He said he sensed 


"that one had to do battle with government 
in order to obtain the necessary funds." 


He said the 1977 surplus came about because in that 
year the Society had not taken into its care as many 
children as had been anticipated. He felt that the 
presence of a Surplus was unfortunate because it 
existed at a time when the demands upon the Society 
for provision of service were increasing. 


Mr. Allen regretted the existence of that 
feeling of tension with government because, in his 
Opinionyorestraint uponsetherSociety» for financirad 
reasons would place the Society in a more dangerous 
position. I think he meant by that that the clients 
Or potential clients of the Society would be more 
exposed to danger if the Society lacked the funds and 
personnel required to meet the demands upon it for 
services. 


The members of the Board who testified ex- 
pressed some concern as to the ability of the board 
of directors of a children's aid society, composed 
essentially (of Obaypersons, ©€o perlorm and fulfill 
adequately the duties and obligations which should be 
borne by the board of ‘directors. From that concern 
they developed some views as to the role of the 
Ministry and the relationship between the Ministry 
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and yeitboandas 2OES dS Te cCerornrSshotl chisldarenls> iad 
societies. 


Mr. Allen expressed the view that the 
Ministry should assume a greater role in auditing, 
reviewing, monitoring and assessing the procedures, 
policies and case management practices of children's 
aid societies. He felt that should include a review 
of records and files and of the processes involved in 
decisions made in individual cases. 


Mr. Allen felt that the Ministry should 
reportvannually to each children's aid society. In 
his opinion such a report would lead to consultation 
and discussion between the Ministry and the local 
society with reference to any areas of concern or of 
differences of opinion. Her thoughesthateithe 
existence of such review, assessment and reporting 
procedures by the Ministry would obligate, encourage 
and assist the local society to pay closer and more 
etiectivemattventwon von lwcifunciiuonk Thus the 
services provided by the local society would more 
adequately meet the needs and demands of the 
community. 


Mr. Allen testified that in the years of 
Kim's life and his membership upon the Board, the 
Statie Ofe chia bEMina stmyed Bde vats teethe 2 Soiciweity. oasHe 
testified that he felt confidence in the ability of 
the Ministry's personnel who did visit the Society. 
He believed there was a good relationship between 
themGand *thetstaficof@thesSocaety v7 Despater"akl Soft 
that he regretted that the Board did not receive 
much, etl vanyching, mnewretten=form frome thewMuns stry 
OrlLersUstaltoueHiertielt that’ the Board@showkdahavea 
received from them some assessment of the overall 
management and performance of the Society. 


There was no indication in the testimony of 
any of the members of the Board that the Board or any 
of them as individuals had ever expressed in any way 
folthePMingstrymorgany soLmiisiMetrariethetdessrestog 
need of the Society for any such review, assessment 
OVSrepont, 


It may very well be that that absence of 
expression of desire or need flowed £Erom the 
inability of the Board as a board and its members as 
individuals to assess the performance of duties and 
obligation by the Society as an entity and by the 
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employees; “particularly ‘ther Local” Director iof the 
Society, aS individuals. 


When asked about the ability of the Board 
to make any such assessment, Mr. Allen referred only 
tovan ‘examinationsof »thestinancvalcoposit irony of; the 
Society rand what might’ flowsironmr that. gue said tie 
felt confident that the financial operations of the 
Society were well-managed. 


As he developed that particular response he 
recognized that financial or budgetary results might 
not provide any adequate assessment of the overall 
performance of a social agency such as the Society. 


On all of the evidence I am satisfied that 
newly elected members of the Board received little, 
if any, instruction as to the nature of their duties, 
Obligations and powers. 


A document entitled "A Working Manual For 
Board Members of Children's Aid Societies" has been 
avallable to members of the Board, but there was no 
firm testimony as to how many members of the Board 
obtained a copy or were aware of its being available. 
It was first printed in 1975 and has been revised. 
rts was mrepared@and) published rby the 7On taro 
Association of Children's Aid Societies. 


Mr. Allen testified that that document 
Outlined the role and responsibility of children's 
aid societies. He felt that some members of boards 
of directors of children's aid societies might have 
some difficulty understanding it. He suggested that 
some, fonyimeadingeLt prilore to ‘comingaiupon tasboard= on 
directors;omight decide *to declinevelect ron stogthe 
board of directors. 


That latter comment is rather akin to the 
sentiment expressed by Mr. Higgins to the effect that 
hada he, prioretormhas yelectionsitosthesBoardtaibeen 
aware of certain provisions in the Act he would not 
have consented to become a member of the Board. Ivf 
Mr. Higgins, a competent, skillful and experienced 
barrister and solicitor, was unaware of all of the 
implications of membership upon the Board it seems 
reasonable to conclude that others, not so trained 
and experienced, would be less aware of those 
implications. 
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I am satisfied that membership upon any 
committee of the Board resulted from whatever special 
interest that a member of the Board might have in the 
mMatversispecnitcawhy dealt. withmby. thegparticular 
committee. The exact organization, structure, role 
and® procedunesofeeachwofethesconmittedcs wasunot 
clearly defined in the documentary or oral testimony. 


I am satisfied that, in the main, the Board 
concerned itself with the affairs of the Society in 
Gnkyaseneobroadest Sofi tie rms? iivemmembe ws? of sehe 
various committees would deal somewhat more specifi- 
cally with the areas falling within the ambit of the 
committees. Three committees which I recall were 
mentioned in testimony were the Executive Committee, 
the Services Committee and the Finance Committee. 
From the tone of the testimony given by those members 
Of the; Board who ste's tit vear upon stherlingunmayi wie 
gathered that the Finance Committee and its areas of 
concern along with matters of staffing attracted the 
greatest attention of the Board. 


As to the other committees, I gathered, 
from the absence of detail as to their organization 
and function provided by the directors who testified, 
and from the specific uncontradicted evidence of 
Harry Zwerver, that those committees existed 
primarily on paper. They met seldom if at all. 


The by-laws of the Society assigned 
Specific responsibility only to the Executive 
Committees @THetActerequares +thetdrectors of "a 
children's aid society to pass a by-law providing for 
the election of an executive committee and for the 
delegation of powers to it in the discretion of the 
bOardi*0L directons. 


The by-laws of the Society did not delegate 
any powers to any other committee. 


I am satisfied on the evidence that the 
Board did not concern itself in any way, either as 
the Board, or 7 through ascommittele lof@thesBoard, wreh 
the management of individual cases. Mr. Allen in his 
Eestimony=-gquecsed= Fthaititt te tboardtworumdapecome 
involved with the specific details of a case if some 
COnplalncueass coe tne Nand lingtofetbiee-case by sehe 
Society was brought to the attention of the Board. 
From Mr. Allen's use of the verb "guess" I can only 
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presume that during his tenure on the Board no such 
instance had arisen. 


Apart from any special meetings, the Board 
met regularly on a monthly basis, except for July and 
Auguste. SAMnwobovatt) fas thocalle Drmectoms) of ‘tine 
Society, regularly attended those meetings. Other 
members of the staff of the Society, especially the 
Supervisors, attended some of those meetings, 
particularly if they had some special interest in any 
Matter to be discussed. Those matters usually 
related to salaries, staffing and the workload or 
caseload) of mtheSochety winngenerahseand did) notwrelate 
to specific identifiable cases within the Society. 


Mr. Lovatt prepared monthly reports upon 
the operation of the Society. Those reports were 
Submitted to and discussed at the meetings of the 
Board. 


Throughout the testimony of those members 
of the Board who testified upon the Inquiry, and 
indeed throughout the evidence of other witnesses 
familiar with the organization and operation of 
children's aid societies and similar bodies, there 
were some common threads. 


One such thread was that, in the main, the 
Board, like the boards of directors of other similar 
bodies, was dependent upon the Local Director as a 
source of information and expertise generally in 
relation to the operation of the Society. Unless the 
Local Director brought something to the attention of 
the Board it was unlikely that the Board would learn 
OofitesrpOnehoiuthesrecognuized) dutwes)ofase Local 
director, of) a ichiddren'ts wid society 4ius,tonkeep the 
board of directors informed as to conditions within 
Or relating to the children's aid society and as to 
any need to formulate any policy or procedure. 


Mr. Allen in his testimony acknowledged 
that it would be correct to say that the Board and 
its committees were "pretty well at the mercy of the 
Local Director and his staff" as to what information 
was received. 


Aec ono Lamy. igtritnatm.commons thneddawas 


expressed by the members of the Board who testified. 
That was a confidence in and reliance upon the 
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Capabilities and skills of the employees of the 
Society. 


I am satisfied that, while the Board's 
ignorance of the Society's involvement in Kim's life 
is a flagrant example of what could flow from such a 
dependence and reliance upon the staff, it is only an 
example. I am not confident that there were not 
other situations and problems less glaring, less 
tragic than Kim's which existed and of which the 
Board and perhaps even the staff generally of the 
Society was unaware. 


Harry Zwerver, who was appointed by the 
Vernivst ver naMa neh yeelso77 bestoe De tari Speciallesra ead 
Consultant responsible for the operation of the 
Society, voiced a Similar and perhaps an even greater 
concern as it related to the situation within the 
Society shortly after his appointment. 


When asked his view as to what might occur 
IMwoabila (ormerhescounty= of bambtonsinslight sof his 
review of the state of files within the Society he 
replied: 


"I was concerned that there might, in fact, 
be children in the community that were or 
had been abused in the past or where abuse 
could occur in the future, and where the 
Society was not actively involved in deal- 
ing with that situation. There were times 
when it felt like everytime we scratched 
the surface of something we would find 
something else and I think both Mrs. 
[Pauline] Mabel and I felt most discom- 
forted in reading some of those files and, 
you know, became very apprehensive about 
what, sin) fact could possrpely happen sThe 
question was put to me by the Board of 
Directors in fact as to whether situations 
Similar to the Kim Anne Popen case could 
occun Mandfabithac polntiin st imeopt abeing 
only about three weeks into my being there, 
Ticertainly could not guarantee chemathat 
1t could: not? oecur not whaving total know- 
ledge of all of the cases obviously at that 
time." 
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A second such* common (thread wasthatetne 
Board, composed primarily if not entirely of persons 
without training or life experience in social work, 
was unable independently to assess the performance of 
the Society as an entity or of the Local Director or 
any other employee as an individual. They were 
unable independently to assess the quality or 
adequacy of the services delivered by the Society to 
the children and families of the community. But the 
need for assessments of staff services was 
acknowledged. 


Mr. Higgins) perhaps sput She. ase SUCCINCELY 
and as well as any. He said that at any meeting of 
the Board which he attended there was no discussion 
of the performance of professional duties by the em- 
ployees of the Society. He felt that the employees 
of the Society who had training and skills in social 
work bore the responsibility for the proper perform- 
ance of professional duties by the staff. He said he 
was not qualified to assume that responsibility. in 
his opinion other members of the Board were similarly 
not qualified, but were sincere and interested 
members of the Board and wanted to assist the Society 
to fulfill its mandate in the community. 


Assessment of the qualifications and per- 
formance of lower echelon employees of the Society 
were prepared regularly and were maintained in the 
personnel records of the Society. They were prepared 
primarily by the supervisory employees. I presume 
they were available to the Board if required. There 
was no) testimony to itndwcate “thatythe™ Board even 
reviewed those assessments. 


There was no evidence to indicate that 
assessments of the qualifications and performances of 
Supervisory personnel of the Society were prepared 
reg tharly- trata isle. “ol tamesatwstwedmehat sno. such 
assessment with reference to Mr. Lovatt was prepared 
by anyone and made available to the Board subsequent 
to fehie Joonfitrmatron fom hails aopointmentiotas® Local 
DIrectonrnrnaonptabout elOGg: 


A third such common thread was that there 
was little contact between the Board and the Ministry 
except in areas related to preparation, submission 
and approval, in whole or in part, of annual budgets 
Or estimates. 
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Mr. Allen's testimony was to the effect 
that any contact between the Board and the Ministry 
andggutsestatt, eqrvhermsthan gin inelation ito vbudgetvary 
Matters, was quite informal. He said that personnel 
fromthe Ministry had visited the Society, but their 
Contvacteawas ‘primarily withithesstatts aincludang~the 
EOCauE DELECEOL) fandsnotewithithe Board. .*He tsaud? that 
personnel from the Ministry did, on occasion, attend 
with the Board and would provide oral responses to 
any questions raised by members of the Board. 


Niles eACl LLCs weil ciesaG tO O Camel at mates 6b Odin 
received no formal or written reports from the 
Ministry following the visits of Ministry personnel 
to the Society. He understood that, apart from those 
Oral responses and the comments upon proposed 
budgets, the Board received no reports from the 
Ministry pertaining specifically to the operation of 
BReEPSOCI ety. 


It would seem that Mr. Allen is somewhat in 
Gpno risshn CevethewSoc1 ety sdicd -reiceive) what fare 
essentially statistical reports following visits by 
Ministry personnel for one week in each of the years 
1972 and 1973. However, while those reports were 
entuist Ned URE port towthe. Board: oniwehailid? We lstare 
Surveys" the procedure within the Society was that 
Mr. Lovatt prepared a summary of each such report and 
on lyaichatesUMmMarys WwaseGeadito =the eBoands: Ten. Bany. 
event such reports were not assessments of the 
Operations and staff of the Society in any sense. 


Mr. Allen testified that in his years with 
the Society the Ministry had not, to his knowledge, 
made to the Board any statement indicating any 
shortcoming’ In the operation’-of the Society or in =the 
performance of its personnel. He said the Board did 
not receive from the Ministry any statement as to or 
assessment of the quality, adequacy or nature of the 
services provided by the Society to the community. 
No evidence was led by anyone to contradict or 
diminish the force of that testimony. 


Mr. Allen acknowledged that the Board had 
not requested the Ministry to provide to the Board 
any assessment of the operation of the Society and 
the services provided by it or any assessment of the 
performance of any employee. 
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The evidence presented upon the Inquiry did 
not indicate that the Ministry in any way, perhaps 
apartufroms J1ts (contupboutvon Ftowards VoheeOntacad 
Association eof Ghaddren is sArdmSo cule tesa ndagtlrat 
Association's publication of the manual for board 
members, attempted to inform or instruct members of 
the 7Board ash togthe iuicdutress+and thes pertormance 
thereof or as to the overall role and operation of 
the Society including assessment in any way of the 
manner in which the Society and its personnel 
fulfilled or failed to fulfill its mandate. 


Gomvieinsie:hy ps apart EromoMise. eWwoodsss 
testimony as to her abortive effort to obtain an 
independent appraisal of the operation of the 
Society, there was no evidence to suggest that any 
effort was made by the Board or any of its members to 
Obtawnsanyror niornmatilonsior=ass lsitainceser nommEne 
Ministry or elsewhere. 


LiaccepteMr.gHigdinstestestaumony tthatehe 
acted as a member of the Board in the same way as he 
acted while a member of the boards of directors of 
other public spirited organizations in the community. 
I think other members of the Board acted similarly. 
Assuming those who testified upon the Inquiry were 
generally representative of the members of the Board, 
the Board as an entity and its members as individuals 
were anxious to perform a public service and to 
perform it well. 


I am unable to understand how, apart from 
their confidence in the integrity and competence of 
theiss taifii yo sthesSoehety candy, of<;the aMi niesit bye ana 
their confidence that those people would inform them 
of any problem or shortcoming, the members of the 
Board were not aware of the existence of problems and 
weaknesses such as those which Mr. Zwerver, Mr. 
McCabe and the members of the committee under the 
chairmanship of Mrs. Farina so quickly discovered in 
9.7.85 


I appreciate that when Mrs. Farina and the 
various gentlemen I have mentioned visited or served 
in «the Citys.ofisSarnia and-ithesCGounty,ofs.bambton sihn 
1978 the situation within the Society had developed 
far beyondawhat sit 'was»prnior tos theistrnialbe.ofwAnnals 
Popen and Jennifer Popen in December, 1977. Stake 
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morale must certainly have been affected by all that 
happened in the aftermath of that trial. 


Having said that the fact remains that all 
Was'not well in= the’ Society prior to that trial and 
during Kim's lifetime. The Board must bear some 
responsibility for that. In assuming membership upon 
the Board they assumed the responsibility for 
governing the Society. 


The Society employed persons with profes- 
Sional or quasi-professional qualifications. di 
Operated under the authority of the Act and, presum- 
ably, received from the Ministry, through the office 
of the Director of Child Welfare the advice, supervi- 
sion and inspection mentioned in that Act. Therefore 
PeaoccepueVthat= ordimnard l'y-*crtiazens@svch tas they; 
serving voluntarily as directors of an organization 
such as the Society, might reasonably depend upon the 
staff of the Society and of the Ministry to ensure 
the provision and maintenance of the basic components 
of a good and proper operation of the Society by duly 
Qualified personnel. 


Mr. Allen in his testimony spoke of the 
sense of battle with government to obtain necessary 
funds. He spoke of confidence in the management of 
the financial aspects of the Society's operations. 
At the same time that there was in the Society that 
climate of insufficient funds and staff there was, in 
1977 at least, a budgetary surplus. 


The contradiction of the apparent shortage 
ofStunds®in¥the face ot a surplus of ‘some $12, 000500 
in 1977 was illustrated by one area of Mr. Zwerver's 
testimony. It was ludicrous. He testified that upon 
Or" Very SnNortiy -abver his arrival’ im carnila in Mareh, 
1978 he found that some office supplies were lacking. 
There was no writing equipment such as pens and 
PENnciis.” VIhere wera morwrEereing rads; so internal 
memoranda were written on the backs of blank cheque 
forms. There was no notebook paper for the staff to 
use for case notes. There were no binders to hold 
whatever case notes might have been written. 


Employees of the Society had mentioned to 
Mr. Zwerver that there was a concern among the staff 
regarding such lack of supplies. Mr Z2wWerver 
testified that, when he inquired of Mr. Lovatt as to 
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why that lack existed, Mr. Lovatt's response was that 
the ‘Society could) notraifordgstoywbuysenene. Beviiacea 
sorry statement. What a sorry state of affairs for 
the Society. 


Mr. Zwerver's opinion was that, with an 
overall ‘surplus’ of }S12,000. 00" and asvotalrbudgeryot 
about $600,000.00, an expenditure of, say, $200.00 
over the budget allocation for office supplies would 
not have created any problem between the Ministry and 
the Society. His belief, which was not contradicted 
by any other testimony, was that while the Ministry 
required examination of each budget item separately 
before approval and each amount was approved sepa- 
rately the local childrensy aid’ society*then, «after 
budget approval, was responsible for and was allowed 
discretion in the allocation of funds; so some of the 
surplus could have been used for office supplies. 


The evidence showed that proposed budgets 
Submitted by the Society to the Ministry were not 
always accepted and approved in total by the 
Ministry. Sometimes the Ministry required expla- 
nations of particular items. Mr. Allen was aware 
that Mr. Lovatt was greatly concerned with and 
involved in the financial and budgetary concerns of 
the-Soecrety. 


I accept that there was no malfeasance or 
misfeasance in the financial affairs of the Society. 
No monies were stolen or embezzled. No monies were 
expended’ other ‘than for tthe proper, anditlawiwl 
purposes of the Society. That type of situation is 
not an element in any of my considerations. 


I accept that, if the goal of the adminis- 
tration of the Society was to provide service to the 
communiltys at. avilows costoins relations £o“the, populataon 
of the community, the Society performed very well in 
relation 4to othe, chielid ren "ice vad. dv3S.0 Gane Gelicis sete 
OniGaire Or. Buta pera capil tay COS tS .dosnOte DY Owl cua 
assessment of the quality of service provided to the 
community. 


I accept too that the salaries paid by the 
Society to its employees were competitive with 
Salaries paid by other children's aid societies in 
Ontario. I accept that in some areas the so-called 
package of fringe benefits was more generous than in 
many Other children's aid societies. But competitive 
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Salanyitpackagese®dio bnote necessarily senisiure 
corresponding personnel qualifications. 


It would seem that the financial adminis- 
tration of the Society did not merit the confidence 
that).Mr.o Allen®and, presumably? thet Board shadelin fre: 
The Board does not bear the entire responsibility for 
Gidaeesituatcvon ySEMrse Lovat tann amy soprynvondémusteabear 
bhesbulwsor the tcriticismiine thsmaneahs sie vardynot 
keep the Board fully and properly informed. Other 
Stdaisn,. CaLctilcilarlyesupervisoeryastafit, must also 
Shares fesponsibrlity oeethey too.ididdnotirnfiormmethe 
Board of any financial concerns. 


But sheaeBoar av didnot hain gqegtioms ciekeitio 
resolve the areas of the financial concerns of which 
it waS aware or of which it ought reasonably to have 
been aware. The Board did not initiate any dis- 
cussion with the Ministry to seek some means of 
alleviating the feeling or sense of battle with the 
Minisitay efor obtarniiunds:. Pathe Board’ did mot anitzrate 
any review of the financial affairs of the Society to 
seek to ascertain why, particularly in the face of 
the surplus available in 1977, supplies essential to 
the operation of the Society were not available to 
LEsustartL: 


It is incomprehensible that no member of 
the Board was aware that basic inexpensive items such 
as pens, pencils, note-paper and binders were not 
available to the staff. If indeed no member of the 
Board was aware of that situation then truly the 
Board was far removed from the operation of the 
Society aS was Suggested by Mrs. Wood in her testi- 
mony. 


The situation _ofithemsocrvet yams taimdeed 
have been in a sorry state if members of staff could 
and did attend meetings of the Board, but, apparent- 
ly, not advise the Board that pens, pencils and paper 
weresnot “avallable* for. theme tos make proper mnotes 
That is a sad commentary upon the affairs of the 
Society, The Board along with the (starkly, including 
Mr. Lovatt and the supervisors from time to time, 
must bear responsibility for it. 


Pan prepaned = tovaccept® that=onesor thie 


duties of the local director is to keep the board of 
directors informed as to all elements of the 
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operation of:iay chridren' s* ‘and rso0clety.geethe sAct sn 
section  4-providessthatesth éerlocaig@aimectvonsars 
responsibtentto the: boardroftedimectorsisiion tire 
administration and enforcement of that Act and the 
regulations thereunder. the hocal sda reckorseis 
required to co-operate with the Director of Child 
Welfare to that end. He is also required to carry 
Out such other duties as may be required by the 
children's aid society. 


I. amsprepared tosaccept uthateeiermnormnal 
communication by staff personnel to the board of 
directors of sa chi lbdrentismatdisoct etyaewou ldsepe 
throughstherdocal® directopsin Evens sopitnesboanda.ot 
directors might reasonably be expected to have made 
provision for an avenue of communication to it from 
Supervisory staff in the event the local director 
failed to pass to the board of directors any info- 
rmation the supervisory staff felt should be given to 
the board ‘ofeidirectors.weSimilardysaitwis, ceasonable 
to expect that there would be some avenue of com- 
munzcatrom-sfromé juntiomepersonne ly itomthe tboardnort 
directors in the event supervisory staff and the 
hocadiedunecit osifawle dition pa sisivtomine sboandimo 
directorsmany ainfiormatmonmt howinogeibseo messin orm 
personnel. 


In the present instance there was no 
evidence to indicate that the Board had procedures to 
ensure that it received any information of whatever 
Sont)ifromesupervasonyestaiin WiiMree Lovatt ichosemro 
withhold it from Board or from junior staff persons 
if either Mr. Lovatt or supervisory personnel chose 
not to pass it to the Board. 


The members of the Board who testified said 
that the Board depended upon Mr. Lovatt for informa- 
tionsand) advice upon, the foperationof the Soczety. 
Thatdiswasuitveashousdds bene SBuityyinemy Kopiandona the 
Board should have adopted procedures which would have 
ensured that it received all information relevant to 
the performance of the Board's role. 


Mrs. Kathy Mitchell, a former employee of 
the Society, testified upon the Inguiny....She-had shad 
some involvement in the field of social work, but had 
no sparticularse training, oriexpentise.acsc iatsocial 
worker. She was employed by the Society as co- 
ordinator of.ats volunteer services sfirom .October, 
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197 4suntaiypecembery;, b9/7/.94 Mrs.iMitchell shad ono 
direct involvement with Kim's case, but it played a 
major part in her decision to resign her position 
with the Society. 


Mrs. Mitchell testified that she had felt 
aldawasm notisw.e bilan) the -Sochetys She spoke of 
dissension between departments and grumbling among 
employees. That dissension and grumbling preceded 
Kim's case, but, she said, they were "magnified" by 
Lies 


Mrs. Mitchell testified that there was not 
good communication between the Board and the staff of 
the Society. She spoke of attending meetings of the 
Board at which the Board would take certain action 
and of being present later when that action was 
discussed by the staff. She said that sometimes, 
when interpreting the Board's action to the staff, 
the supervisory staff, particularly Mr. Lovatt, did 
noe properlyiputy-anddexplain-the -Boardis) action? in 
the way Mrs. Mitchell, having heard the matter at 
that Board meeting, felt it should have been put and 
explained. Sometimes when the Board responded 
favourably» to a request from the stafi, as to a 
request that minutes of Board meetings be posted in 
the staff area not accessible to the public, the 
Board's favourable response was not promptly revealed 
to the staff. 


Mrs. Mitchell had a friend who was a member 
Ofecthereboard .aslheyvcdiscusseduimatterns sofemutual 
interest or concern at the Society. Mrs. Mitchell 
felt that those discussions tended to confirm her 
belief that the communication between the Board and 
staff was not good. She said that it seemed that 
neither the Board nor the staff really sought any 
improvement. 


To illustrate this problem in communi- 
cations, Mrs. Mitchell spoke of Kim's case and the 
effectimnit had’ on ‘hem position, 


Nsv-co-ondinateor of thehSocivety':s vohun- 
teers, she approached members of the public. After 
Kim's case became a matter of public knowledge in 
later 1977 she found that she encountered some 
difficulties in those approaches. She felt she was 
unable to provide adequate answers to questions about 
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the ‘case. --ThatcinabiPlity* was rooted@in Neresetiles 
that she and others, members of the Board and of the 
staff, had not received full and fair answers to 
questions about Kim's case which she and they had put 
LOsMn. “HOVat Ceandr Mrs. tan Vey. 


At a meeting of the staff, Mrs. Mitchell 
Ssougnt1nformat von to "enable ther r"toras es pond=to 
questions which had been asked by members of the 
public. She felt that the answers given to’ her 
questions, partictilarly’ an= thew Eight ore rumours cae 
had heard within the Society, were not satisfactory 
or honest. That comment related specifically to 
answers made by Mr. Lovatt and Mrs. Harvey. She said 
that what she had heard of testimony given upon the 
IMnqurry had=-contarmed her sbelierst-atischate wines 
particularly her feeling that the decision to return 
Kim to her parents' home was not really a "joint 
decision" as Mrs. Harvey and Mr. Lovatt stated. 


Later there was a meeting of the Board and 
again Mrs. Mitchell felt the questions put by members 
of the Board and of the staff who attended were not 
fully answered. From the context of her testimony, I 
believe this was the Board meeting of December 15, 
1977. She said she felt the answers given by Mr. 
Lovatt and Mrs. Harvey were not honest in that they 
gave to the Board the impression that the Society had 
acted properly in returning Kim to her parents' home. 
She said the answers were incomplete. She remembered 
particularly answers given in attempts to explain 
away discrepancies in various documents and reports. 


Mrs. Mitchell said morale problems within 
the Soicre tye werev act act OfFoic Omer DUT 1 nigitt ofihen 
decision to resign. 


Mrs. Mitchell testified that towards the 
end of her employment, perhaps about the end of 
September, - LOT7Fo'she* spoke to Mrs (AP Pen,* Chen 
Preside nite o£ the tSocietys7© tovadviis e. thamyokethe 
problem of communication between the Board and the 
staff. There is nothing to indicate that the Board 
undertook any remedial action after that discussion. 


The Committee chaired by Mrs. Farina also 
noted the problem of communication between the Board 
and ‘the: staff ~itheyawrotres inwitheirareponts piinspar ti, 
as follows: 


puU2 


"We are told of poor relationships between 
Starrwandsboard; with little communication 
Or real understanding of each other's 
Boles, auUtionuty Vand sLun/ecCitonse: There 
seemed to be no clear channels of com- 
munication within the Society and no clear 
means by which board members can know or 
understand the working of the Society or 
the problems and needs of staff, including 
Foster parents. We note especially that 
Board were not formally informed of the 
Popen case until it was reported in the 
press (December, 1977). There seems to be 
a repressive atmosphere and indeed, we 
found some staff members we interviewed 
Stating to us that they were hesitant to 
come because of fear of reprisals against 
them. Whether this is so or not is less 
important than the fact’ that =the feeling 
was present and was stated in these terms. 
There seems to be little feeling of loyalty 
Or committment to the organization." 


In Similar vein, those members of the Board 
who testified upon the Inquiry spoke of the inability 
of the Board and its individual members to make any 
assessment of the manner in which the Society was 
PErLrorming*1ts "statutory obligation under *the Act. 
They spoke also of an inability to assess the 
performance of duties by staff members particularly 
Mice -bOVaGt. 


I am sure that the Board's recognition of 
those inabilities existed prior to December, 1977. 
But there was no evidence that the Board did anything 
to seek to remedy the situation. 


Mr. Allen's testimony shows that he was 
aware that the Society could have requested the 
Ministry to provide an assessment of the quality of 
the service provided by the Society. I presume Mr. 
Allen was not the only member of the Board or its 
advisors, *particularly Mr. Lovatt, \whotwast awarevor 
that. During Mr. Allen's tenure on the Board no such 
request was made of the Ministry. 


Mrs. Wood's testimony shows her interest in 


this area and her efforts to obtain an independent 
evaluation of the services provided by the Society. 
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Thaitivkoc curredraint slo7iS sopaloy 6st nee pre pos all was 
presented to the Board, but, on the evidence, it was 
not acted upon because of the imposition of the 
fonancilalsimestrawmnts by tthemProve neces foreO nwa rao. 
There was no testimony to indicate that any effort to 
obtiadi nisany funds .ne@es's any wtuosrobtiain such san 
evaluation was made or even contemplated by the 
Boards 


Thatteinabnhityrot yt heaboardassesehigto fas— 
sess the operation and performance of the Society and 
its staff, its failure to seek such an assessment by 
ther Ministrys-and its Stal lureistompursuetwigoroustly 
Mrs. Wood's proposal for such an assessment existed 
notwithstanding that the Board, or at least some of 
its members, knew that the duties of the Board 
included evaluation of the Society's performance and 
the qualifications of its staff. 


The Act requires every children's aid 
society to provide at least the standard of services 
prescribed by the regulations. The Act imposes on 
the board of directors of each children's aid society 
the obligation to govern that society. In my view 
those statutory provisions impose on the Board a duty 
to ensure that the services provided by the Society 
meet the requisite standards and that necessarily 
involves an evaluation or assessment of those 
services and, indirectly, of the persons employed by 
the Society to deliver them. 


During .Kim''ss diftetimesthe Board didrnot, 
for whatever reason, make, request or obtain any such 
assessment or evaluation other than what may have 
been» incidental to, Mrs Lovatt"'s segularn= reports 
From what few I saw of Mr. Lovatt's reports to the 


Board they contained no such assessment or evalu- 
ation. 


The Board does not stand alone in this area 
of criticism. Mr. Lovatt's reports were of no real 
assistance or guidance to the Board and perhaps even 
engendered an ill-founded sense of confidence or 
assurance. The Ministry, as represented by the 
Director of Child Welfare and thhemetate of Vee 
Ministry employed in the Child Welfare Branch did not 
during Kim's lifetime make any assessments or evalua- 
tions of the services provided by the Society or of 
the performance of any of its personnel, especially 
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Mrz. LovattaeebDunang Kiimbs: 2zhithetiume. no cone ifrom sthe 
Ministry advised the Board of any problem within or 
shortcoming of the services provided by the Society. 


I have mentioned earlier the booklet 
entitled "A Working Manual For Board Members of 
Children's Aid Societies." 


Hades theymemberss of-,the Boards readicthat 
manual it would have alerted them to a number of 
things in this area. The manual suggests various 
sources of information which might be used by a board 
GEWdITectors fintvievaluating *thespertormance. of aa 
children's aid society. 


Onieo so Dect. norsie | ‘scuig.9 esate dy esi utrc e.Seyiork 
information was the local director's reports. I am 
Satisfied that Mr. Lovatt did make regular reports to 
the Board. In light of the testimony presented upon 
the ginguiny, stheisud fhucewencys#andaraccwumacysopithose 
reports may be suspect. 


Copies of six of those monthly reports were 
Pried.as an®exhiibit ‘uponithesIinguiry. iFaches report, 
with one exception which had five lines on a second 
page, was one page or less in length. 


The reports filed as an exhibit included 
Eis ClaLOm oOepDLenben (andrew C140,0Cn eo Or Neither 
referred in any way to Kim's case. Even though the 
September report set forth the number of children who 
had come into the care of the Society and the number 
who had left such care and the number who had 
returned to their own homes, there was no mention 
that a child in care had died. Each spoke either of 
the "continuing developments in the work of the Child 
Abuse Committee" or "the current campaign to broaden 
the community's understanding of the issues in Child 
Abuse." One such reference was two lines long. The 
other was six lines long because it reported ona 
public meeting which had been held and a seminar for 
staff which was to be held. 


There was no evidence to suggest that the 
Board ever attempted to go beyond or behind any 
CLeDOL eEeELOMsMrT. aLOVat t, 

The manual suggests that it is a good idea 
fou stherNocal. dimectors to, involves otherwstaff. in: the 
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preparation and presentation of the reports. He 
would seem that that suggestion was not followed 
Oobten rh atdalli pp tbyethersocretys Had it been, the 
Board might not have remained so unaware of rthe 
problems which the staff were experiencing or 
sensing. Perhaps then the confidence of the Board as 
to the financial management of the Society might have 
been reviewed. The Board might have inquired as to 
why the staff were expressing concern as to heavy 
workloads whitle thie. *s tataistveak necomdis: ofputmbe 
Socivetyaedidsnotlsupport sthaticoncerne 


Another suggested source of information was 
the financial reports of a children's aid society. 
Here, at least in most of the years during which Kim 
lived, the Board would have derived some satisfac- 
tion. ecIhedcost mofketherserwicesprovidedibyatcime 
SOCHeELYVoIEO GEhepClL ty tof GS aignitaGandikth ea:Countyagos 
Lambton, calculated on the basis of per capita of 
population, was among the lowest in Ontario. But in 
some of those years the Society incurred substantial 
deficits. There was no evidence to indicate that the 
Board undertook any particular effort to amend its 
procedures in the preparation of its budgets so as to 
avomdeincunnrungwanywdeflnerteosPreparateion got gure 
budget w aisy ele £ te:pasiim amin lve (om Mia anlomaitete, Gseine 
President and the Chairman of the Finance Committee, 
bute thesbudgetewas Usiubmittedstomehnerpoard ior 
discussion and approval. 


The minutes of the meeting of the Board 
held on January 6, 1976 are perhaps indicative of the 
manner in which Mr. Lovatt's reports were presented 
and received. 


Under the heading "Local Director's Report" 
there) ws avy sunmanymofhiMnraebovatrt iss rvepor twuponmthe 
proceedings of a meeting on December 18, 1975 between 
some of the Ministry's staff and representatives of 
children's aid societies in Ontario. That summary 
described the guidelines and restraints to be applied 
in respect of 1976 budgets. A major restraint was a 
hInNrEgupen uexpendibuvesd siecigat 65 5ehahovewm ros 
estimated, not actual expenditures. The summary 
effectively concluded as follows: 


"The Minister stated that no exceptions 


would be made even in areas of high growth. 
It was also made clear that the Ministry 
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wou rdmnotinecessaridl y pick fupoin (2976 “any 
deficits éincurred tlduring 975% 

This means that our agency's 1976 budget 
snoudd be “Lessee thant ours L975 actual yx5 .52 
of $567,067 equals $598,256. The advance 
estimated budget presented in November was 
hOL TsO, 160%) In Order LO stay wrthin- the 
5.5% a cut of $117,904 1s necessary. This 
would require a reduction of 1/3rd children 
niece ar ChtOi! -ds SM a Koei Gull Nees tak tes The 
other alternative is to cut the budget as 
requested knowing full well that we may 
have a deficit of some $100,000 by the end 
OTe Ost 


Upon Mr. Lovatt's motion, duly seconded, his report 
was adopted. 


The minutes contain no reference to any 
discussion of “that “report. There as"no imdiucation 
that the methods suggested by Mr. Lovatt as means to 
stay within the restraint evoked any comment or con- 
cern of the Board. That is surprising because his 
Suggestions appear to be severe in relation to one 
programme of service or to staff complement. 


Later in those minutes, under the heading 
"Finance Committee" there is mention of the dilemma 
of budget restraints and then the sentence "The 
proposed budget for 1976 was received item by item." 
That report was adopted unanimously. There was no 
iid Caton ase stomwhat, 1 ~an yWervung,@was "done to 
comply with the budget restraints. 


There was no testimony to indicate that the 
Board was aware of the provisions of the Act and the 
regulations thereunder permitting an appeal from or 
review of any decision of the Minister whereby 
approval of any item of a proposed budget was with- 
held. A fortiori there was no evidence that any such 
application by way of appeal from or for review of 
any decision of the Minister was ever made or con- 
Sidered. 


It 1S impossible to do other than speculate 
upon the outcome had any such application been made. 
As shown by the evidence and particularly its brief 
to the4Mimistry@in -March,= Woy 5Sy the? Board was taware 
Of! VYoca Feconadit fons when woul dtmappear ftouhave 
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justified expenditures increased beyond the limit set 
by the Province of Ontario. Indeed that brief was 
instrumental in securing approval for the employment 
of two additional staff persons in December, 1975. 
One was Mrs. Lo. But the contents of that brief were 
Not Usedisturthier by Jtaee board. 


Similarly the limits on any increase of 
expenditure in 1976 over 1975 was to be based on the 
estimated, as opposed to the actual expenditures in 
LO75vrein boys the Soctetysumncummecdtaydeficit..5 hts 
actual expenditures exceeded its estimated expendi- 
ture. The deficit in 1975 was such that, as shown in 
the extract from the minutes of the meeting of the 
Board on January S, 19/76 set EOrth above,s Mrs “hovact 
calculated that, if the Board adhered to the limit 
imposed, the budget for 1976 would provide for 
expenditures less than those actually made in 1975. 
That would have been an unrealistic and unattainable 
result. 


The Board took no formal proceeding under 
the Act to present or advocate its position. It did 
present its dilemma to the Members of the Legislative 
Assembly representing the constituencies containing 
the*City of Sarnia® and’ ‘the ‘County “of Lambton. #2 lhoce 
representations were futile and were peremptorily and 
perfunctorily dismissed by the Minister of Community 
and Social Services when they were transmitted to 
Wins 


A child welfare review committee appointed 
under the Act may have taken a view different from 
that’ of "the Ministers.) But the Boardvdid noe seer 
the review. No testimony indicated any reason for 
not seeking the review. In my opinion it would have 
been appropriate for the Board to have proceeded 
formally -andi publicly, under ihe Acts to ~object™ Cot the 
Minister's refusal to provide the funds sought by the 
Society. 


Ifivotees this” criticisms: of the Boarduwren 
the full Knowledge that the testimony upon the 
Inquiry does not establish a direct connection 
between any financial or budgetary problem within the 
Society and the way in which Kim's case was managed 
by the Society. Notwithstanding the absence of any 
direct connection between the two matters, I am of 
thedopiniom’*thate there fwastin the So0crety sduring 
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Kim's lifetime a pervasive concern with financial 
Wait cw Sivan dlemetiemd cinicy ;pwack snoteran ‘onttasingint 
Phiboesophy,ivo fhooketatrreductionrofanumbers rok 
children in the care and custody of the Society as 
CRespes sshd eemteians > ofetal ev iat nig! (finan caa l 
pressures. 


I am reinforced in this view by the final 
version of the report of the committee of which Mrs. 
Farina was chairman. A portion of that report when 
discussing Kim's return to her parents' home is as 
follows: 


"Although both the family service file and 
the child care file indicate that the 
decision to return was made at this con- 
ference, the verbal statements made to us 
indicate that the basic philosophy of the 
family service department was to return 
children to their homes, and that this 
ph Vosophiye wo udidedusualseyotoverrutle 
individual sopinions . 


Without the conscious knowledge or 
intention of anyone Kim may have been a victim of 
that situation. 


That! tien dency: sore phurko sioiphiy “waist mot 
produced entirely in the City of Sarnia and County of 
ambition. REewass mooted ern sor?’ nunmturedwbye the 
Ministry. 


My opinion as to the existence of that 
tendency is based on a number of matters mentioned or 
documents produced upon the Inquiry. 


On December 16, 1975 the Director of the 
Children's Services Bureau, who was the Director of 
Children's Welfare, wrote to the presidents and local 
directors of children's aid societies in Ontario. He 
advised them of the fiscal restraints imposed by the 
Government of the Province of Ontario which would 
limit child welfare expenditure in 1976 by restrict- 
ing any increase therein in 1976 to an amount equal 
to *51/5% of wehe 7197 5sapproved “budgets nr He fwrote’ ithat 
he was well aware that children's aid societies would 
have difficulty ineplanning to meets that@lamitation. 
He set out a number of tentative guidelines for 
consideration and discussion. 
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Among those tentative guidelines were the 
following: 


"(7) Restriction on outside consulting fees 
only to those consulting expenses related 
tordarect Services 


(8) Program Review 

(a) Review admissions criteria for 
screening purposes to control program 
growth, e.g. selective use of non-ward 
agreements. 

(b) Review all children in care and have 
screening for placements in special 
facilities. 

(c) More planning leading to independence 
at age of majority of Crownwards. 

(d) den oeahs 

(e) Foc re 

(£) Increase base caseload assignment per 
worker. 

(g) Review caseloads to screen out 
inactive cases." 


On, Janvaryri sie Lo or ehegDyrectonsofsGhatig 
Welfare wrote to the chairmen of the boards of 
dusreictorseote.chplbdrents\ai..ds‘socretiesesingOn tarie-. 
Again he stated the restraint by the Government of 
the Province of Ontario and wrote: 


"We realize that program costs must also be 
controlled eandiewes Suggest. thai wt hie 
following approaches might be helpful: 

(a) Review open caseloads with a view to 
creating capacity for new cases by closing 
those cases where assistance is least 
required or, 

(b) Achieving a net reduction in open cases 
where possible. 

Gc) nReviewsithe vtslizatiron of ¥charkdircare 
resources to determine if more economical 
alternatives are available. 

(d) Increasing caseload assignments to 
staff where appropriate. 

(e) Redefining responsibilities of middle 
Management and supervisory staff where 
appropriate." 
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The meeting of the Board which should have 
been held in December, 1975 was convened on January 
6, 1976. While the letter of December 16, 1975 from 
the Director of Child Welfare was not specifically 
mentioned in the minutes of that meeting, Mr. Lovatt 
reported on a meeting held on December 18, 1975. if 
Ravewalreadye sets forth? a portion ofmthey minutes 
revaringeto chat reports? Tmenlarge upon’ that mow tor 
My Present purposes’. 


With reference to Mr. Lovatt's report the 
minutes read in part that he had reported as follows: 


BLNeeLoOllowingsBuageeGuldelines sEOun LOG 
were given:- 

CI) RIC JAS. Budgetsew limibetanmrteditova 
5.5% increase over 1975 Estimates not 
Actuals 

(2) sf Ge Ce 


C.A.S. are being asked to:- 

(ely) ee 

(2) sivrak 

(37) A 

(5.) eit ae 

(6) Reduce staff complement to what was on 
OCtone nal 399 7.52 

G)eTran Seuvicesmby {cuttrnguabacktontad— 
mission of children into care, terminating 
wardships at 18 years of age, holding all 
child care rates to a 5% increase, not 
using professional services of lawyers, 
Consultants, .ecc. 

The Minister stated that no exceptions 
would be made even in areas of high growth. 
It was also made clear that the Ministry 
wouldsnotrnecessamily = =pick sup “1m Lovieeany 
deficits incurred during 1975. 

This means that our agency's 1976 budget 
shouldsbetlessothan™our "1975 "actual, "575% 
OfS56 77 0Gimecqua lets 5938 P2is0e ei hewadvance 
estimated budget presented in November was 
forsSliGywG0 en ln orders torsctaymwirtitnethe 
5S5s) a cute ofms 7,904. isinecessary.© =This 
would require a reduction of 1/3rd children 
ins *carehrors@asisamial ar "elt tint sta fie, The 
other alternative is to cut the budget as 
requested knowing full well that we may 
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have a deficit of some $100,000 by the end 
OfSh9 761% 


There is nothing in the minutes to indicate 
that there was any discussion of the report or that 
any action was taken to resolve the problem of 
financialsconstraint ipresentedsby Mr. hovatte siThe 
Board simply did nothing to meet what must have 
loomed as a crisis. 


IY shrouds. no: ae te thasiecres Cicissme ofr tive 
Board stand in isolation. The final item recorded in 
the minutes of January, 6,°1976-1sS"as’ £tollows: 


UMS. har Vie Y «a diVeleSteduest lyases, UC.ucme tO 
restraints, the agency was not allowed to 
ire! a-ebaw yer 4andesiincet they had been 
involved in some cases of child abuse they 
felt the need of legal assistance. 

Mrs. Harvey has had some conversations with 
Mr. Ray Wyrzykowski, Director of Legal Aid, 
re. applying £ormgheqalle Ad Wor (Soc mety 
Wards and Non-Wards involved in such cases. 
Mr. Wyrzykowski gis looking einto mens 
possibility at present. Mr. Shafley moved 
that $2,500.00 be set aside in case of 
servous!i need? foryehel Diamecbho rating his 
judgment, to seek legal assistance. Mrs. 
Berkoff seconded. Carried." 


Ehie (reference sin gthat emotion (to sttche 
Director" waseclearl y: fatreiherence,sto sthe Tlhocal 
Director, Mr. Lovatt. 


Notwithstanding the reference to consul- 
tants' fees in the letter from the Director of Child 
Welfare, the Board responded positively and promptly 
to the need forstegqalvseryrcesvexpresscdl iby eins. 
Harvey at that meeting. While it is not so stated in 
the minutes, the testimony upon the Inquiry was that 
the Board responded by drawing upon funds under its 
control and not subject to any constraint imposed by 
the Ministry or Government. 


There was no testimony to indicate that at 
any time during Kim's lifetime any portion of the 
monies made available by the Board was spent in pay- 
ment for legal services. Certainly none was spent in 
relation to Kim's case. 
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There was no testimony to indicate that the 
Board considered the matter of legal services at any 
time during Kim's lifetime other than on January 6, 


Alec) Foye 


Mer Ho gunsserdetestityrthal during? hats 
period of service upon the Board, the Board had 
appointed a solicitor and he had had some input into 
theebasiuct ;decasdon!,to/fappoint sa esolicitvor. Mr. 
Higgins did not disagree with a statement of counsel 
cross-examining him that during Kim's lifetime he 
attended only one meeting of the Board. That meeting 
was held in April, 1976 about one month after his 
election as a member of the Board. The next meeting 
he attended was in September, 1976 after Kim's death. 
Ian satiistved Gthati thesBboardidid notacappo unt. or 
consider the appointment of a solicitor during Kim's 
lifetime. 


To its credit, when the Board became aware 
of the involvement of the Society in Kim's life and 
death, it moved quickly and decisively in response to 
wiewoubil i eyy isitiawved® negatnty eitcr Pia cits meso £ tctihie 
Society's handling of Kim's case. 


Mr. Allen, as President, convened a special 
meeting of the Board which was held on December 15, 
lO7/Maze7<30 Spiemsne That meeting was welbeattended). 
Sixteen directors were present. Six, including Mr. 
Higgins, had indicated they would not be able to 
attend. At least twelve members of the Society's 
staff, in addition to Mr. Lovatt, were present. 


From the minutes of that meeting which were 
produced#upon the ‘Inguilry polvams satisiiiledythat Mr. 
Lovatt presented a written summary of the Society's 
Management of Kim's case and that he elaborated upon 
uit onalely. 


As I read the minutes of that meeting, I am 
not satisfied that the report, written and oral, was 
complete. 9Mitthtcerntabnly twasitnotyentirely raccurate. pal 
make those statements on the basis of the evidence 
presented upon the Inquiry. Elsewhere in this 
Report, particularly in the chapters relating to the 
Bolles: Yof (Mrs Stary ey mandeMmeslovatt eb aww idivscuiusis 
what I regard as inaccuracies in and omissions from 
Mr. Lovatt's presentation to the Board. 
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The entire meeting was devoted to Mr. 
Lovatt's report, his recommendations arising there- 
from and general discussion related thereto, in- 
cluding responses by Mrs. Harvey and Mr. Lovatt to 
questions raised by members of the Board and of the 
Svat fe 


Upon Mr. Allen's suggestion the Board 
Unanim ousiiyaipasis ed gal imotu1ons Cask hig, wp ole tire 
Executive Committee of the Ontario Association of 
Children's Aid Societies to appoint a committee of 
three to review Kim's case and to make recommen- 
dations as to the future operation of the Society. 


That committee was appointed in due course. 
For the purposes of this Report I have chosen to call 
it the "Farina Committee" because Mrs. Farina was 
selected as its chairman. 


I am satisfied that prior to that meeting 
individual members of the Board, particularly Mr. 
Allen as President, expended considerable time and 
effort to ensure the presentation of Mr. Lovatt's 
report and the subsequent discussion and resolution. 
Mr. Allen had a preliminary discussion with “the 
Executive Director of the Ontario Association of 
Children's Aid Societies to obtain his general advice 
upon the problem and agreement to respond favourably 
to a request to form a committee to review the case 
and the Society. 


rely, view, Mrueal Goma shire pom et omahic 
Board as summarized in the minutes of the meeting did 
not indicate to the Board that Kim's case had been 
managed by the Society other than in a satisfactory 
Manner in keeping with appropriate and usual 
procedures. It gave the impression that no valid 
Criticism of the Society could be made as a result of 
its management of Kim's case. 


Notwithstanding the errors and omissions 
which created the impression that the Society was 
blameless, the Board was not content. It determined 
to proceed with Mr. Allen's suggestion for a full, 
critical and impartial assessment of the conduct of 
the Society and its personnel in relation to Kim. 


It wanted to learn what the Society's personnel had 
done or had not done and what they should have done 
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Or should not have done, as the case may be in 
relateifont t.orekum “stecase ices Ewan tedita: toiiiick but 
general assessment of the practices and procedures of 
the Society. 


The Board, particularly those members who 
attended that meeting, are to be commended for the 
dispatch with which the meeting was convened and the 
independent review of Kim's case was begun and 
completed. 


I am satisfied that the Board directed all 
of its employees to co-operate fully with the Farina 
Committee and to make all files and records relating 
to Kim's case available for its inspection. 


I am satisfied that all members of the 
Board who attended that meeting wanted the review or 
examination of Kim's case to be thorough and 
untrammelled. There is nothing to suggest that any 
member who did not attend felt otherwise. 


I am satisfied that the Board wanted not 
only a historical or technical review of Kim's case, 
but it wanted also an assessment of the quality of 
the services provided by the Society in Kim's case, 
including an assessment of the quality of the 
decisions made from time to time in Kim's case. They 
wanted that assessment to be made by persons highly 
skilled and qualified in the area of services to 
children provided by organizations tsiuch Jas ethe 
Society. 


I am satisfied that the Farina Committee 
was able to make the appropriate examination and 
GeDOre. 


Late in January, 1978 the Farina Committee 
gave to Mr. Allen an oral summary of its review and 
examination of the case. 


That was the first indication Mr. Allen had 
that all was not quite well in the Society and that 
thetisucuationswould justify megatwvesy criticism. 
Until then he was reasonably confident that the 
Society would not come in for very extensive negative 
comment. There was no testimony to indicate that any 
other member of the Board felt otherwise prior to 
FPEDruUaLY=: 218} O97 3% 
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A copy of the report originally prepared by 
the Farina Committee was given to Mr. Allen in 
TOrOntoLonVEebruary 21571 9 Sei PACS th esrequesr OLIMrS. 
Farina, Mr."Allen returned that’icopy- to Werland, the 
report in that form was not presented to the Board. 


However, on February 28, 1978 the members 
of the Farina Committee, together with two members of 
the '‘Ministry'siystaft, wet) with theywoard yas Epiteen 
members of the Board attended. The Ministry person- 
nel were the Director appointed under the Act and the 
Ministry's solicitor. The Farina Committee presented 
its written report and it was discussed by the Board 
in committee of the whole. Mr. Lovatt was present 
and took part in the discussion. 


The report of the Farina Committee as 
presented to the Board differed in form and content 
from that given to Mr. AbLen toni Februany 25:7 1:9276: 
Those differences are discussed elsewhere in the 
Report, particularly in those chapters dealing with 
the roles of the Farina Committee and of the 
Ministry. 


The Board was shocked by the contents of 
the Farina Committee's report and by the discussion 
which followed its presentation to the Board. While 
members of the Board had had some concerns in the 
past generally in relation to the operation of the 
Society and the performance of services by its staff, 
none of them had entertained any thought that the 
affairs of the Society were in the state disclosed by 
the Farina Committee's examination and report or that 
the Society's handling of Kim's case would be so 
Sr ECIC1 26d). 


At the conclusion of the Board meeting of 
February 28, 197850 severakimembers ofeathe Board 
continued a discussion with the members of the Farina 
Committee and the Ministry personnel. 


Thatadiscussiontwase quite siinformmalet y Mas 
Farina was asked about it and replied: 


"A. Yess [Hewes Sonmethescnigh tthaty the 
Board had received and heard the Report and 
following that we went to Mr. McPhedran's 
home, it was well after twelve o'clock, it 
was quite late. There was Mr. Rutherford, 
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Mr. Macdonald, Mr. Petersen, Mr. Heath and 
myself and I would think about five Board 
Members, and I did hear Mr. McPhedran make 
the comment that ‘we have been wanting 
something like this for some time' or ‘this 
is what we've been wanting,’ words to that 
effect. -My interpretation of that was that 
they had realized the Society was not being 
well run and that they had needed some kind 
of evidence in order to take action and 
Bilatitoh.. si tee on terriin. Hace iiw.as nthia t 
evidence, it gave them a lever." 


Mr. McPhedran had completed his testimony 
and had not been asked any questions about any such 
comment. His testimony does contain a number of 
comments which would tend to support Mrs. Farina's 
interpretation of that comment. However a review of 
his testimony leads me to believe that such comment 
heard by Mrs. Farina was hyperbole. 


The comments by Mr. McPhedran in his testi- 
mony to which I have just referred and the questions 
to which they form answers were as follows: 


POne EMrrs iMcPhed nan, sdiid 6y ouverte it he paionta 
hearsay basis, or any basis, form an 
impression at that time [December 15, 1977] 
GTdISubsiequenmulysothiat tierewywas some 
internal disorder within the Children's Aid 
Society? 


A. Well, I think there were various 
DUMOUT Ssebrough tisto sone yattentaron’ of the 
Board from time to time on various, what 
might be described as internal matters in 
the operation of the Society, but really I 
felt there wasn't any hard evidence that 
Onencouldrattachtto anyesofmthesrumours?: that 
didy comemrocrn.: 


That answer seems most closely to support 
Mrs. Farina's interpretation of what she heard on 
February 28, 1978. 

Then, much later; 

Or BU torattaiwih ataipet nity davdemitterbecome 


appanen titto yor senatettheneiwere some 
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questions about the way in which this 
Society was operating? 


A. Really, it was rather like a thunder- 
bolt to me. Once Judge Meehan had made it 
a public issue in his chambers to the press 
and there had been a meeting I believe in 
December where Mabel Harvey and Bill Lovatt 
brought forward to the board their complete 
report on the Popen case to that point in 
Gimen eof sthinksupruntiigthat sport! erealhy 
Wasn sty) VOUTENOW, BE Ue Voeawanem@thatpethere 
could possibly be a problem given on that 
particular case and once the Farina Report 
had come down and it had recommended a 
Judicralaingwuvcy, ¢oben Slechunk 1 febegnte 
was quite necessary that given the 
Observations that they had made, that you 
know, really we needed some assistance in 
operating the Society. I think subsequent 
tolthat- ithe srepomt tthateawasewrilt te niby 
Harry Zwerver made it quite clear to me 
that the Agency did need some assistance in 
lroning out some of the administrative 
problems and social welfare practice." 


And shortly after: 


"QO. Now you mentioned in response to Mr. 
Murray's questions that there was various 
rumours concerning problems which were 
brought to the Board's attention? 


A. Well, over a period of time there had 
been, but I always felt that when these 
were discussed with the local director, we 
tended tosget swhatel thought: were totally 
Satisfactory answers and there weren't any 
problems as a result of that, as far as I 
was concerned. 


Q. Now, what nature were the rumours? 


A. Well, they concerned vanioust pants cdot 
the Society that had, tin anvoperatironal 
sense, been going on. I believe there was 
something related to a camp that was held 
by the Society, there was also a problem of 
a group home which has some group home 
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parents that apparently were unsatisfactory 
and to my ‘thinking ati<the=time, these 
problems seemed to be resolved satisfacto- 
rily by the local management of the Society 
andmthates gucally 7 fa behnoughwt acould Gthunk 
about it afterwards. 


Q. So you inquired and there didn't seem 
any aCauses Lor “concern: 


Poa T hates wiroiig have. The information was 
brought, to, the Boards andmel areably wasn it 
rnvolvedein ithateprocessmatealhs tac! 


AndistiVhelaternr: 


"Q. And when you saw the report were you 

somewhat upset at the service being 
operated, the service being offered by the 
Lambton County Children's Aid Society? 


A. Tita wastelorgmy fowngeseei sw bathe r han 
enormous bombshell, I must say. 


Os mewouldicthatebertheimeactiontoi mostiro£& 
the people on the Board of Directors of the 
Children's Azad Society of the County of 
Lambton? 


A ge bewould thinkert jwouldebe (ralmrrogsay, 
DUteDawoutld Gqualiiy” Chat tbyesayindg =iehave 
really no knowledge of their own particular 
backgrounds in knowing about operative 
social legislation. 


Q. I just want to know if they were upset? 


A. They certainly were upset I would say, 
by and large no the question about that." 


It is those latter responses that satisfy 
me that until mid-December, 1977 Mr. McPhedran and 
other members of the Board were unaware of the 
probbems ewathinsthe tSoete tyne tUntalecheon, asieis 
reasonably to be expected, they had confidence in the 
Geportyttiey/Grecen vedret romain. hov.aeraor other 
employees. Until then all of those reports had 
Satisfied them that any rumour or suggestion of 
shortcoming within the Society was unfounded. 
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By December 15, 1977 their confidence was 
shaken and they acted appropriately. With the pre- 
sentation of the report of the Farina Committee on 
Rébruaryo'28 :colo7Stitnempo ardmdid? necen ve Gwhate at 
wanted. Pt “warsola (fu by cimetel calle han Cie pid. att atl 
assessment of the conduct of the Society and its 
personnel in relation to Kim together with general 
comment on the state of affairs within the Society. 
It was prepared by qualified persons. Its authors 
recognized the limits which were to be placed on it 
by reason of the short period of time which was 
allowed for its presentation. 


To persons such as Mr. McPhedran the period 
from December 15, 1977 to February 28, 1978 may have 
seemed a long time. Hence perhaps the reference to 
"some time" in one of Mrs. Farina's versions of what 
She heard. 


A considerable portion of the Farina Com- 
mittee's report deals specifically with Kim's case 
and the areas of concern found by the Farina 
Committee in the way that case was managed by the 
society. »i“do nNot™ thank” the Boardtor-tany~(OLeslses 
members might reasonably have been expected to have 
been aware of the details of the management of any 
case unless it were brought to the Board's attention 
in some way. Until December, 1977 Kim's case was not 
known to the Board. 


However the Farina Committee's report 
expressed some quite broad concerns which that 
Committee had as a result of its examination and 
review of Kim's case. 


One of those concerns was the apparent lack 
of involvement of the Society with other agencies and 
services in the community. I have commented upon 
that as I have reviewed various events in Kim's life. 
It would seem to me that the Board, representative of 
the community aseltqwantedtto! besandsI think as it 
was, Might reasonably have been expected to be aware 
of a lack of liaison between the Society and other 
social agencies. 


A second concern expressed by the Farina 
Committee related to the qualifications of the staff 
of the Society and arrangements for in-service 


training .andycontinutng*veducatton of fstalie heer heot 
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those were matters which in my view should have been 
known, at least in general terms, to the Board. 


Prom the =testimony upon’ ther inguiry, loam 
Satisfied that the Board was aware that it lacked 
knowledge as to how well the staff of the Society 
performed their various duties. A corollary to that 
is that the Board knew it lacked knowledge as to the 
qualifications of the staff. 


Notwithstanding its awareness in this area 
the Board did not seek any assistance from the 
Ministry or the Ontario Association of Children's Aid 
Societies or elsewhere in an effort to obtain some 
assessment of the qualifications of the staff and the 
services provided. The Board did not act positively 
upon Mrs. Wood's suggestion for a review of the 
Society's operations in general. The Board apparent- 
ly were swayed at that time by Mr. Lovatt's assertion 
thate chew society ‘could not= afford sit. 


I would think that those members of the 
Board who attended that meeting on February 28, 1978 
and who had been present when Mrs. Wood made her 
Suggestion in 1975 or 1976 must have regretted the 
failure of the Board to act upon that suggestion when 
shesmade@i ty "sin tsaying that @ doMnot mean that the 
particular organization mentioned by Mrs. Wood should 
have been consulted, but certainly the Board should 
have made a specific request to the Ministry or to 
the Ontario Association of Children's Aid Society to 
assist the Board by making the appropriate inspection 
of the operations "of the “Society “and* then g1ving 
appropriate advice to the Board. 


There was no testimony to indicate that the 
Board had any Knowledge of or required or encouraged 
any programmes of in-service training or continuing 
education» for thietistare. Lb think the) Boardoimi ght 
reasonably have been expected to be aware of and to 
require and encourage such programmes. 


The Board does not stand alone in this area 
OPicEreEiCism, SiMrisilLovattetand thes Mini sivry os hare 
responsibility with the Board for the absence of such 
programmes. 


The Farina Committee commented upon other 
personnel problems. These included tensions between 
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professional and clerical staff, lack of leadership 
and direction by Mr. Lovatt, low staff morale, a poor 
relationship between the Board and the staff and an 
absence of channels of communication within the 
Society. 


From the testimony upon the Inquiry I am 
satisfied that the Board was aware of some of these 
matters. In my opinion the Board should have been 
aware of all of them. The fault for this absence of 
awareness rests on the Board and Mr. Lovatt. Even 
those of which the Board was aware were not resolved. 
It would seem that the Board did not fully appreciate 
the depth or gravity of the personnel problems and 
the effects that could flow therefrom. 


The Farina Committee commented upon the 
dearth of clear procedural directives and written 
guidelines within the Society. In the same vein it 
commented upon practices in the Family Services 
Department and upon the security of records. There 
was no testimony to suggest that the Board was aware 
of any problems in this connection. In my opinion 
they should have been. Thatimnt.s was snot <~is toh 
responsibility ofethe Board and Mr sthovatt. 


RpONMheD Eva hyig23c)e Lo io eonward st lemBoOaga 
took prompt and effective steps to deal with areas of 
concern voiced by the Farina Committee. The Board 
received considerable assistance from the Ministry in 
those efforts. 


On March 7, 1978 the Ministry appointed Mr. 
Harry Zwerver to be a Special Field Consultant to the 
Ministry and to be responsible for the operation of 
the Society. That appointment was made as a result 
ofseayurnequest gby SthemBoand “tose theaM naisitimy. tor 
assistance. 


Mr. Zwerver's assignment was to assume 
responsibility for the overall administration of the 
Society Vandstomassess tssoperations. SiMr2 bomatt 
continued to be the Local Director of the Society. 


Mr. Zwerver gave an oral interim report to 
the Executive Committee of the Board. At the request 
of that committee he reduced that report to written 
formaundex) ‘dates OofWADE TILA eae oe 
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In that report Mr. Zwerver, like the Farina 
Committee, noted a lack of knowledge of the provi- 
sions of the Act and, perhaps consequently, a number 
OE Peal tunes Thy guheastakl tof athe Society rtor comp ly 
with: ethosie“prowva'sdons < He also commented upon 
technical and administrative methods. Apart from my 
view as to the Board's obligation to ensure the 
provi sionlomeongoing! trarnung@and’ con trnuing® educa— 
tion, the Board would not reasonably be expected to 
be involved with the technical and administrative 
details. 


Like the Farina Committee, Mr. Zwerver 
noted an absence of appropriate policies and pro- 
cedures for the provision of services by the Society. 
Asm ghaverindrcated wea rilaeraiiteisitnytvlews titat, 
Ssubqectonlyesto any weimitation Tresulterngetcomithe 
fa lure no athe wasn usitnyvandaso f) thew sit ati go tartine 
Ssocwety, specrtically ,9MramlLovatity? sto) fulitisiche sn 
Obligations, the Board bears responsibility for that 
absence. 


Like the Farina Committee in its report, 
Mr. Zwerver in his testimony commented upon the 
relationship between the Society and other community 
Organizations and services. He testified that he 
attended a meeting of the Child Abuse Committee held 
at Sarnia General Hospital. He observed that the 
roles of its own various departments and other 
services in the community, including police, were 
carefully set forth in the draft statement presented 
by the hospital as to its practices and procedures in 
reporting and handling child abuse cases. He said he 
was disturbed to note that the role of the Society 
was not "Spelled out." He raised his concern with 
the Child Abuse Committee. He noted hesitation 
before others on that committee responded. 


After that hesitation several persons at 
the meeting did speak. They said that the role of 
the Society was not set forth because it was felt 
that: thesSocietyiccowldmno tebe St ruisitedmro tearny soul 
its responsibilities. He was told that therefore the 
hospital chose to use intermediaries to ensure due 
performance of its duties and then to advise the 
Society of what had been done. He said the latter 
comment was made "by one of the medical people there 
and was also made by the representative of the Police 
Department." 
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He said persons at the meeting expressed 
anger or frustration about what the Society had done 
or failed to do about matters which they had referred 
to the» Society as cases of “actual*or alleged child 
abuse.oo This*partucularly wasClimicases where ithe 
Society declhi nedow nsw ere Tire buicivan tomeoLepe Cminre 
involved. 


Mr. Zwerver while testifying was unable to 
recall the particulars of most of the examples cited 
at the meeting. He did recall one incident mention- 
ed. He shad’ investigated stirandsthadetoundi vere 
criticism of the Society to have been valid. 


Tt: woulbduseemn to me-cthiati the Boardyurat 
least through its own members and their associations 
in ‘the community, 1f£ not’ through Mr. Lovatt ‘and other 
members of the staff, should have been aware of that 
failure of the Society to merit or have the respect 
and confidence of others providing social services to 
the community. 


The Board must bear some responsibility for 
its lack of awareness of the true position of the 
Society in the community and in its relationship with 
the organizations or agencies with which the Society 
Should have had close and good working co-operation. 


Mr. Zwerver's report contained comment upon 
the function of the Board and some recommendations in 
relation thereto. He recommended the establishment 
of "a functioning Executive Committee" and "an active 
Service ssiCommitte ess eielhewmwords: “functimonumolscand 
"active" are key words in that recommendation. 


In hil smite siti nonyetinp onmeth eqeliqiuhtriy.7e Mier. 
Zwerver Said that various committees of the Society 
appeared to exist on paper, but he found them to be 
functioning poopbysifnatealkagHeasoardebhat he sebt 
the failure of the Executive Committee to prepare for 
Boardumnee (ingstjupantricubariliy aimene bath onmbommanor 
policy and service issues, led to unduly long and 
poorly organized Board meetings. He said that the 
Services Committee had failed to meet regularly and 
to keep the Board informed of service demands and 
complexities. 


524 


Mr. Zwerver testified that, while he was in 
Sarnia, the Services Committee of the Board began 
preparation of manuals of policies and procedures. 


Some sense of the utter inadequacy of the 
written policies theretofore available in the 
Society 1s gained by looking at three documents. Two 
were produced to the Farina Committee when they asked 
for the policy and procedure manual of the Society. 
One of those two 1s entitled "Policies for Child Care 
Services" and is two pages long with four lines ona 
third page. The second of those two is entitled 
"Policies in Regard to Family Services" and is two 
pages long with nine lines on a third page. Each 
makes fleeting reference to children in need of 
protection. Neither contains the words "child 
abuse." Neither refers to child abuse as a distinct 
phenomenon meriting any special skills or care. 


By comparison or contrast the third docu- 
ment, entitled "Guidelines for Practice and Procedure 
in Handling Cases of Child Abuse," was published by 
the Ontario Association of Children's Aid Societies 
in July, 1976. It is composed of sixty-nine pages of 
trextewtth ant additional uUrourteen® pages. (oft 
bibliography and audio-visual resources. 


i ametsatas fitted -thatieupontrece tpt of8 Mir, 
Zwerver's report and various recommendations the 
Board responded adequately and set about correcting 
the deficiencies which he drew to their attention. 


Mire tBoOardSco-operatied. £udj hye upon ete 
Inquiry. Perhaps because of some of the problems 
mentioned by the Farina Committee as existing in and 
prior to early 1978 some material which might have 
been of assistance to me could not be located in the 
offices*omf the? Society. 


While it was representative of the communi- 
ty and was comprised, at least to some degree, of men 
and women wishing to perform a valuable service to 
their community and to perform it well, the Board did 
NOCoe WUT ld waiitsrobiigatvonsitandethemopess Oho its 
members. 


The responsibility for that failure lies on 


‘the Board and its members, on Mr. Lovatt and on the 
Ministry. In this chapter, I am concerned only with 
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the Board's responsibility. The responsibilities of 
the Ministry and Mr. Lovatt are discussed elsewhere. 


I am satisfied that some members of the 
Board were not as much concerned with the affairs of 
the Society as they should have been. They were not 
aware of the implications of membership upon the 
Board. They were not interested enough to pick up 
from the Board's meeting room material which might 
have been of use to them in the performance of their 
duties. 5 Theyudidemot. regularly eattendiithe Boards 
meetings. 


I am equally satisfied that some, including 
MrssoWood andiMesis:e7s* elckbenjeeM cPh emdimannacand 
Wryzykowski, were deeply concerned and involved in 
the affairs of the Society. They were good citizens 
who took membership on the Board as a serious and 
important responsibility. It may be that those were 
too few. 


Even those latter members of the Board were 
not fully aware of the true state of affairs in the 
Society. Quite reasonably they and the Board as a 
who lbemeriee died @ tipiom FM rises Ova tue, a:Sigea 74S OU Capo 
information and advice. Similarly they relied upon 
the Ministry as an additional source. 


I have commented that December 15, 1977 was 
the date from which the Board began to realize or 
recognize that all might not be well in the Society. 
Nonetheless I am satisfied that they must at least 
have sensed that there were problems in the Society 
and that someone, the Ministry or Mr. Lovatt, was not 
keeping them fully apprised. 


During Kim's lifetime, the Ministry made no 
MeEpOPGS .Of canvets Ont proach emBoard am lhe? Boceammnucte 
have known that the Ministry, as represented by the 
Damectorecfs Chidid sjwelbfiaresaiwasiqnot. Luling ats 
Statutory obligation to advise and supervise the 
Society and to inspect its operations and records. 
But thesBoard: dadmnot approachmthesaMinastryvsto ask 
for any such supervision or inspection. The Board 
did not approach the Ministry for advice or assis- 
tance even when, in 1975 or 1976 upon discussion of 
Mrs. Wood's suggestion, it recognized its own inabil- 
ity to do something which it felt was required. 
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Etmwouldebesmorexditficult efor the: Board sto 
detece the insutficrency <of-or fany “inaccuracy ins the 
information and advice furnished to the Board by Mr. 
Lovatt. But the Board was aware of some problems and 
apparently felt no need to go beyond Mr. Lovatt to 
seek their resolution. 


The Board did take some steps to seek to 
correct some of the problems of which it was aware, 
but did not ensure that those steps were effective 
and ongoing. 


Mr. Zwerver testified that over a period of 
years before coming to Sarnia in 1978 he had heard 
various comments of a general nature that all was not 
well in the Society. He said he heard such comments 
at various meetings of committees and professional 
persons. It isS Surprising that the Board would not 
be aware of that sort of comment and the general 
reputation of the Society. 


If the Board was unaware of the true state 
of affairs because of a lack of knowledge of its role 
and its duties, obligations and powers that lack of 
knowledge of its role is, in part, its own fault. 


There was some testimony as to an 
Orientation meeting for new members of the Board, 
but, especially on Mr. Higgins' testimony, that was 
not an effective means to instruct new members as to 
their responsibilities. There was no evidence of any 
Ongoing programme to keep members of the Board in- 
formed generally as to their duties and obligations. 
I am satisfied that, like Mr. Allen, they learned by 
depending on one another, particularly depending on 
those who had been members of the Board for longer 
periods of time. That is not a satisfactory means of 
learning. They would continue the mistakes of the 
past. With all respect for the members of the Board 
it could very easily have been, and in some ways 
surely was, a case of the uninformed informing the 
reinformed. 


In my view, each member of the Board should 
have received, initially, at least three items, the 
Manual, the statute and the regulations, and then 
should have received amendments or revisions as 
necessary. The Board failed itself, its staff and 
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the community generally by not ensuring that each 
member of the Board had those materials. 


Mere possession of the material is not 
enough. The Board should have ensured that in some 
way every member of the Board received some in- 
struction or education in relation to the performance 
of service as a member of the Board. In not ensuring 
the “provision of “that/“instructioni2ne Boardzagain 
failed itself, its staff and the community. 


In various areas the Board failed adequate- 


ly to fulfill its duties and responsibilities. Thus 
it failed Kim. 
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Chapter XVIII 


The Role of Personnel of the Society 


In preceding Chapters in the Report I have 
examined in some detail and expressed comment upon 
the roles of various elements and senior officers of 
the=Socrety. >" They “are primarily Chapters “XLV "to 
RVI NCluUSsL Ve. 


In’-other “Chapters (-'parevouvar ty-"those 
describing events during Kim's life and at about the 
time of her death, I have mentioned other persons 
associated with the Society. For the most part those 
persons were employees of the Society. 


I want now to review and comment upon the 
performance by those people of their various roles in 
hams Life. Teas convenvent “for ne® to: deal with 
them in the order in which they first became aware of 
Or involved in Kim's case. 


Thus l=shatl deal*firstly2with® Mrs.) Audrey 
Lillian Dick, a case worker with the Society. 


Mrs. Dick was the first employee of the 
society to became aware of Kim. That was on June l/7, 
1975 when Police Constable Gander saw her at the 
SOCLebLy S. OLiice” anda adviseasner of the terepnone 
Cauti= Lowthie: Sarnia Police Force “Comthiewe: rece tia 
Kim had been or might have been abused. 


Mrs. Dick's involvement at that time was 
minamal. © -shes*prompt ly and properly "fulfilled the 
immediate requirements of the case by assigning 
Mrs. Sandra Lynn Saul, a case worker, and Mrs. Winona 
Hoad? Ya ‘volunteer wiltn tite’ Society; to vaccompany 
Police Constable Gander to investigate. 


Upon all of the evidence I am satisfied 


that that was an appropriate response to Police 
Constable Gander's report. It was appropriate both 
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in its nature’ and an "its pronptnescs™ No one 
expressed any criticism of Mrs. Dick to that point. 


When Mrs. Saul and Mrs. Hoad returned to 
the Society's offices after seeing Kim, Annals Popen 
and Jennifer Popen, Mrs. Saul spoke briefly with Mrs. 
Dick to advise her of the nature of the visit and its 
results and the report she was making to Mrs. Harvey, 
who was the immediate superior of both Mrs. Dick and 
Mrs. Saul.” * Mrs. =saul-advisedeMrs = Dick Ot Nergreac 
eoncern about, the, case. 


On’ Junesl 73,41 9759Mrs. = Dickowrotes “rie long= 
hand, some notes which, much later, were transcribed 
in typewritten form and became part of the recordings 
of the Family Services Department of the Society in 
relation to Kim's case. 


Unfortunately Mrs.<Dick, dike. Mrs. Saulgsand 
Mrs. Harvey, was unable to explain satisfactorily 
where her handwritten notes were from June 17, 1975 
until sometime after August 31, 1975 when they were 
located somewhere and transcribed. 


In my view Mrs. Dick deserves some very 
mi ldseritacism stor shersfarlure stovensureithataher 
notes were transcribed into the permanent records of 
Kim's file. 


However, in all of the uncertainty of what 
happened to her notes, she was a victim of the poor 
Organization and administration of the Society. She 
assumed that her notes would be given to Mr. Harold 
Carter, the worker who Mrs. Harvey said was likely to 
be assigned to the case. She had spoken to Mrs. 
Harvey so that she could note in the log of the short 
service team of workers that she and that team of 
workers would not be dealing with the case. 


I am satisfied that Mrs. Harvey made it 
clear that she was assuming personal responsibility 
fon) all othenm, proceduress that would.ber unvolyvedsan 
opening the case and assigning it to Mr. Carter. 
Mrs. Dick then, nad sno ,directurespons ibility stordo 
anything more about it. 


Buty ONnatne: testimony jel al. satasired shat 


good practice, by. Mrs, Dack at that: time.woulidshave 
included assurance that the information she received 
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that day was properly recorded in the files of the 
SOCietyyLOrethes assistance and informationrio£ Mr. 
Carter ‘and any other “worker who might at any later 
time be involved in the case. 


i antiee qiiratkelay Sait its ice dssthta te stuichtean 
expectation of Mrs. Dick was far above the level or 
standard Of @practice of social’ work «then @prevarling 
Liebe *Socie ty% 


ifanmsiatuvsileds thatvMrs-07 Dick. (bears no 
responsibility for the failure of the Society to open 
anti ile® for Kamsi-case ) in") une,- 79 75 “and *toe@eake 
appropriate action to investigate and deal with the 
case at that time. 


Mrs. Dick's only other active involvement 
with Kim's case was on August 31, 1975 when she was 
Summoned to St. Joseph's Hospital. She responded 
promptly to the call for assistance. 


One thesevidencettiheanwsatvstred that "Mrse 
Dick's actions at that time were appropriate and 
effective. Kim came into the care of the Society and 
remained in a place of safety. 


There was some suggestion that Mrs. Dick's 
use of what was called a non-ward agreement was 
inappropriate. It was suggested that she might more 
properly have moved to apprehend Kim under the 
provisions of The Child Welfare Act. 


That suggestion was not strongly urged. I 
am not prepared to express any criticism of Mrs. 
Dick's use of a non-ward agreement. I am satisfied 
that Annals Popen and Jennifer Popen were willing 
parties to that agreement and there was nothing in 
the way of duress or pressure upon them. Mrs. Dick 
had explained the agreement fully to Annals Popen and 
Jennifer Popen. 


Mrs’. -DICktisPinotves of her Yaetuion’s “and 
observa tions? one August 31, 1975 *@were™@duly and 
appropriately transcribed into the recordings for 
Kim's file. 


My seep ieck"s sonlysother contactewrth Kim's 
case was as a witness upon the hearing of the 
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Society's application for wardship of Kim on February 
at Tks 1357 


Mrs. Gia ules sandseiMis ap Hoadeweimerse lemme: 
persons associated with the Society to have contact 
with Kim's case. Their only involvement was on June 
Wine Loris. 


Mrs. Hoad, as a volunteer, ina sense 
merely accompanied Mrs. Saul and she had no direct 
responsibility to do more. She assisted Mrs. Saul in 
the examination of Kim for external signs of injury 
Or abuse. In my opinion Mrs. Hoad adequately did all 
that was or might have been expected of her. 


Mrs. Saul's response to the assignment of 
the case to her by Mrs. Dick was prompt and provided 
a good basis for performance of the investigation and 
Management of the case which should have been under- 
taken immediately by the Society. Subject only to 
some slight reservation I will express, Mrs. Saul 
bears no responsibility for the failure of others to 
conduct such investigation and management. 


On all of the testimony I am satisfied that 
Mrs. Saul performed her assigned duties quite well. 
With Police Constable Gander and Mrs. Hoad she 
located Kim. She spoke with Mrs. Fay Popen. She 
examined Kim. She spoke with Annals Popen and 
Jennifer Popen. She reported promptly, both orally 
andenn?y wri tin g;)eto Mims .planv ey hire raummed maine 
Supervisor. Hewierepott, aod ful cue aahyet hey ote 
portion, contained a quite adequate and detailed 
review of her actions and observations on June 17, 
1975 together with an expression of some comments 
indicating her assessment of the situation based on 
her limited contact and opportunity to observe. 


Her report,to Mrs.. Harvey «showed -that she 
viewed the case with a great deal of concern. She 
thought it was serious and would require involvement 
of the Society for an extended period of time. She 
had made and reported some observations to support 
her concern and opinion. 


Dr. Turner expressed the view that Mrs. 
Saul should have expressed her assessment or 
evaluation of the case somewhat more thoroughly than 
She did in the written record she prepared. However, 


ne 


even in expressing that view, Dr. Turner acknowledged 
that, by its very nature and her suggestion that 
close supervision be provided, Mrs. Saul's report 
Showed that she viewed the case as being serious. 


In her testimony upon the Inquiry Mrs. Saul 
expanded upon the written record she had prepared to 
Say that she had, in her oral report, recommended to 
Mrs. Harvey that the case was-such that it should be 
immediately transferred to a long term worker. 
Clearly Mrs. Saul's assessment was that the case 
would require the involvement of the Society for a 
long period of time as well as the assistance of 
others, such as The Lambton Health Unit. In her oral 
repoT Geis wacaudls had particulary dirnuected Mrs. 
Harvey's attention towards Jennifer Popen who, in 
Mrs. Saul's view, was the dominant spouse in the 
Popen home. 


I am satisfied that, while Mrs. Saul felt 
She had accomplished much on June 17, 1975, she at 
Eiessamemtime recognized that smuch smonemsremained eo 
be done. It was reasonable for her to assume that 
Nissi aime Vans aiSeo Ul pPeimval SiO tr) SandiaeMa Canitve ty ean 
experienced case worker, would ensure that everything 
necessary was done. 


In the same manner as Mrs. Dick, Mrs. Saul 
deserves some very mild criticism for failing to 
ensure that her notes made on June 17, 1975 were 
promptly and accurately transcribed into the perma- 
nent record of Kim's case. She too was the victim of 
the Society's deficient organization and adminis- 
trations, Shiemstoosewasientatt hed stomme bys. ionsiMrs:. 
Harvey tsieassumptionsof: irresponsibility -ftorgthe 
Continuing iors turtherehandlang?pofe theycases Je Mrnsrn 
Saul was, on June 17, 1975, entitled to feel that she 
had completed, to Mrs. Harvey's satisfaction, all 
that was expected of her. 


Butwgoodipractices msuper tor toss hat then 
prevailing in the Society, would have required her, 
lake, Mrs. Dick, sto lensure’ that» hers notes? and *report 
formed a part of the permanent record of Kim's file. 


On the testimony I am satisfied that Mrs. 


Saul thus does bear some responsibility for the 
fan. Fume vob othens sinmthessociet vs Lowpursmeigthe 
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investigation and management of Kim's case on and 
immediately after June 17, 1975. 


That responsibility is slight and perhaps 
might be described as indirect. On the evidence I am 
satisfied that good practice in child welfare and in 
cases of child abuse requires that there be a case 
conference at various critical points in the manage- 
ment ofreach case. ".0ne® sucht'errorcal®poliueruswthe 
time at which one worker assumes from another the 
responsibil ittys fonWa "casexePPreleranlyeatelcasw etviree 
persons should attend the case conference at that 
point. The three are the two workers involved, 
Outgoing and incoming, and their supervisor. 


Despite testimony, such as that of Mr. 
Lovatt, that such case conferences were a part of the 
usual practices and procedures of the Society, I am 
not satisfied that they were. Thus, in a sense, Mrs. 
Saul might be excused from the responsibility I have 
placed upon her. 


However, notwithstanding the lack of ade- 
quate practices within the Society, I remain of the 
view that Mrs. Saul does bear that responsibility. 
She was a well educated person who had served as a 
social worker with the Society since August, 1973. 
She also had had some prior somewhat related work. 
As a social worker she had a duty to keep herself 
IMmeormed POotV¥ usually and accepted: pira cic esimanad 
procedures. Thus she should have been aware of the 
practice of case conferences surrounding transfers of 
cases among workers in a children's aid society. She 
should have sought out Mrs. Harvey or Mr. Carter to 
ensure that there had been an effective and 
satwsfactory7itransfer™ of themcaser from herestonmMr. 
Carter: 


That: “is ‘the basis’ of /myUcriticilsm tot Mrs. 
Saul's performance of her duties. 


For aliisiwractrcalSpurposes Ishettookeno 
further part in Kim's case after June 17, 1975 when 
Mrs. Harvey assumed direct responsibility for opening 
thex~case.and wassitgn ung, 1 teeOmUr. Canter. In my 
Opinion, even though relieved of ongoing active 
participation in Kim's case, Mrs. Saul should have 
taken it upon herself to approach Mrs. Harvey and Mr. 
Carter with a view to having such a case conference. 
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My criticism of Mrs. Saul is diminished by 
my recognition that the persons who should have been 
involved in any such conference and the organization 
OP ethetsocretyemaywhavermmadew leidif£ticult: for iMrs: 
Saul to make such an approach. She was a relatively 
Junior and new member of the staff of the Society. 
Mr. Carter was an experienced and long-time employee. 
Mrs. Harvey was a dominant and assertive supervisor. 
Mrs. Saul might very well be excused for deciding, if 
she had even thought about it, against making such an 
approach. It is understandable that she might feel 
that such an approach by her might be regarded by 
MGSe= larvey- and Mr.= Carter, Aor erthertor then vas 
being precocity. It is understandable that she might 
Leelee thateel ther eMrse~ Harvey *oreMes, "Carter: would 
convene such a conference and that it was not her 
aut yetoudosso. 


Dr. Turner in his testimony recognized some 
of what I have mentioned. He said he would have 
expected that a social worker in Mrs. Saul's position 
after June 17, 1975 might have made some inquiries. 
He acknowledged that local factors in a society would 
have" a tbearing upon it, @Heedid not "seem*to expect 
more Of Mrs. Saul. 


However had she approached Mrs. Harvey and 
Mr. Carter the Society might have done some or all of 
the things which should have been, but were not done 
immediately after June 17, 1975. 


This assignment by me of responsibility to 
Mrs. Saul does not in any way reduce my criticism of 
Mrs. Harvey's failures to perform her duties between 
June 17/779] sPandPAugust 31.1975. 


Dr. Turner expressed some criticism of Mrs. 
Saul's written record of the events of June 17, 1975. 
He said she had noted that Kim, who had been content 
when held by Mrs. Fay Popen, became upset when held 
by Jennifer -Popen who @trled Stor fecdsher. * De. = Turner 
made that reference when he was commenting upon what 
he perceived to be the absence of diagnostic or 
evaluative assessments from the recording in the 
Society's file on Kim. He said Mrs. Saul's recording 
was deficient in that regard. 


LT accept Drs Turne nes sas sessment. asa 
correct appraisal of Mrs. Saul's recording. Again I 
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temper my expression of criticism of Mrs. Saul by 
noting that. Drs Turnenlisates tamonyitretatediionmry to 
the written record. In the situation, as it existed 
on June 17, 1975, that written record supplemented or 
was supplemented by Mrs. Saul's oral report to Mrs. 
Harvey on that day. I am satisfied that Mrs. Saul 
fully apprised Mrs. Harvey of her concerns for Kim 
and her belief that the case required long term 
attention to be begun at once by the Society. 


Furthermore, Mrs. Harvey, the Supervisor, 
asked for no more and accepted the validity of Mrs. 
Saul's concerns and opinion. 


Mrs. Saul had one further opportunity to 
approach: éMr #Galrite mo aboulte Kame iss ‘casiex Police 
Constable Gander testified that he had telephoned the 
society and spoke with Mrs. “Saul on July 2, 1975.5 He 
had= not. theandyfromranyonebsaat thessS oO ciciky = andre 
wanted to Know what the Society was doing. Mrs. Saul 
merely advised him that she had no further responsi- 
bility for Kim's case which had been assigned to Mr. 
Carter, who had not yet done anything. 


It would seem that, had she been so 
inclined, Mrs. Saul could have mentioned Police 
Constable Gander's telephone conversation without 
offending Mr. Carter. If nothing else, it would have 
alerted Mr. Carter to the possibility that he was 
responsible for a case which, for some reason, had 
not yet been transferred to him. 


After August 31, 1975 two more members of 
theysocietys sastatitbecamesdi recthivginvolvedmng Ene 
management of Kim's case. They were Mrs. Mary Isobel 
Kirby, a worker in the Children's Services Depart- 
ment, and Mr. Harold Raymond Carter, a worker in the 
Family Services Department. Through Mrs. Kirby, Kim 
Wasuphacedjmsmsthemh ome of Merve anadsiiMrsch COAdri an 
Cecile. 


Mrs. Kirby was responsible for the physical 
removal of Kim from hospital on September 5, 1975. 


I have already expressed, and I repeat, 
some criticism of the arrangements made for Kim on 
september: 5,°1975'.80n that, date: shel was placed®in 
One foster home, but on September 10, 1975 she was 
moved to the home of Mr. and Mrs. Cecile. Mrs. Kirby 
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recorded that that change was made because the first 
foster home was very near the residence of Kim's 
paventes. makes would Gseemitoyme athat othes proximity) of 
the first foster home to the Popen home should have 
been known and appreciated on September 5, 1975. BE 
would appear to have been error or oversight on the 
part of Mrs. Kirby and whosoever assisted her in the 
selection of a foster home for Kim. 


That would notesappecarset omhaivies had any 
bearing upon the development of Kim's case within the 
POCHCEY. peCertainiily fut, sdatdgnot ccontmrbiute. to “the 
tragedy that was to come. 


In any event the matter was quickly cor- 
rected. I am satisfied that the foster home provided 
LOmKaMnb yer sand Mrs. ~Cech le twas tian ¢exce Plent 
choice. 


Mr. and Mrs. Cecile impressed me as two 
persons who, with their own children, became lovingly 
andaecaimangly anteresteds Ina kimeandaherr welfare srhey 
provided to her a home in which she received love and 
care without abuse and neglect. Mr. and Mrs. Cecile 
and their family did this even though Kim was not 
always, particularly in the earlier months of her 
living with them, an easy child to live with. They 
did this at the expense of some strain upon 
themselves, particularly on Mrs. Cecile. 


It would seem that, within the structure of 
the Society, Mrs. Kirby performed her duties well. 
She arranged medical examinations and treatment of 
Kim. She arranged Kim's visits with her parents. 
She maintained a regular written record of her 
actions and observations. 


As to recordings, Mrs. Kirby's appear to me 
to be concise and to have been prepared in much 
Shorter segments than those of Mrs. Lo and Mr. 
Carter. Each day or event seemed to merit a separate 
entry -imiMrs. .Kaagby iserecording- 


Dr. Turner did express some criticism of 
all of the recordings in the files of the Society. 
Hendaidenot. except Mrs sekirboy isimrecording ef yom this 
observation that recordings in the Society's files 
lacked a diagnostic and evaluative component. He 
said they were simple reporting of events without any 
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indication of how she interpreted what she observed 
and without comment as to what further information 
she wished she had. He did not regard them as con- 
stituting a professional case dossier. They did not 
reflect the goals set and the degree of achievement 
of those goals from time to time. Theyeda denote 
identify sareas? of concern vortditiicultyeiins thescasery 
their cause and how they might be overcome. They did 
not contain an adequate analysis or interpretation of 
the observations. 


Ratenpenkimnye Ccrkencl smoke Mis sake Goby is 
recording because, on the evidence as to the pre- 
dominant position of the Family Services Department 
tnethe Society; # i iam tsatisiaeds ithatr that Department 
assumed the right and the duty to manage Kim's case 
apart from the details of her day-to-day personal 
care in the foster home provided by the Society. 


Furthermore, there was no testimony to sug- 
gest that the Supervisor of the Children's Services 
Department of .the Society or anyone else had advised 
Mrs. Kirby that her recordings were deficient. 


IF exmcape drom cehiatiil atte maecomnenth imine 
testimony to the effect that Mrs. Kirby had made no 
entry an? thatmDepartmentsitiilesonmtkiim Ysiicasewmin 
respect of anything which happened after Kim's return 
tosherechome oneMaye2 7a lovon andssehiaty pati wsonemrater 
time, it had been necessary to add some items to that 
recording. 


Thathéarbure bye Mrs. GK iuby itomcon tines sthie 
file in the Children's Services Department of the 
Society was not noted by anyone until long after 
Kiimys. death whens Mree ChankommomsthieieM ind Sry sot 
Community and Social Services, commented upon it. 
Mrs. Harvey then transposed into the file in the 
Children's Services Department some material from 
Mrs. Sho. s irecordingsenn ithe iii he aun pthe shanuly 
Services Department for the period from April 15 to 
August. 1 lv. 76: Mrs. Kirby was not alone in her 
bemdret <ctha te -themficvetlin) thie S.chistdrens Services 
Department should be closed when Kim was returned to 
her home. 


While Mrs. Kirby's recordings may not have 


met the standards which might ordinarily be expected 
of a qualified and experienced social worker, the 
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AcircReinc he stein Vthosie: imecordi ngs’ did not. "in my 
Opinion, have any adverse effect upon the management 
of Kim's case by the Society generally and by Mrs. 
Hamvey,aMc.eGartervand "Mus. so partreular ly ; 


IGVANW eS Up pOrt ede n-th ate view by "che 
testimony as to the incident in Mrs. Harvey's office 
in February, 1976 when Mrs. Kirby joined with others 
to express strong resistance to any suggestion that 
Kim be returned to her parents' home. The resistance 
was cavalierly dismissed by Mrs. Harvey. 


I am further supported by the absence of 
testimony that anyone, other than Mrs. Kirby and her 
Supervisor in the Children's Services Department, 
read Mrs. Kirby's recordings during Kim's lifetime. 
There was a Similar lack of testimony of any effort 
byeMrseeHarvey p Mr. “Cartervand Mrs. Lo’ torobtarm oMrsi- 
Kirby's opinion on any aspect of Kim's case. The 
only time her opinion was sought was in late April 
and early May, 1976 and that was in relation to the 
Serecuion Olean tine LOn thems Momemenca ta, O Neonmmsriacr. 
Harvey's earlier decision to return Kim. ALigbelie 
earlier decision had effectively limited the scope of 
any opinions that Mrs. Kirby might express. 


Mr. Carter was assigned by Mrs. Harvey as 
the worker in the Family Services Department of the 
Society who would have direct responsibility for 
Kim's case. That assignment, while recorded as 
having been made on August 31, 1976, was not made 
until Tuesday, September 2, 1976, at the earliest. 


Mr. Carter retained that responsibility 
until the completion of the hearing of the Society's 
application for wardship of Kim. That hearing was on 
Bebruary? zo; 289 #6. eel cam satus Pied ethat Mr -saGarter 
prepared only one lengthy recording in Kim's file and 
it was expressed by him to cover the period of time 
from Septemberel, 19 75 'to “Bebrpuaryy-2o., 19 7 O66 slat 
recording was not made until after Mrs. Harvey 
relieved him of his responsibility for Kim's case. 


Mr. Carter was one of the senior and most 
experienced social workers employed by the Society. 
Nonetheless he did not perform his duties as well as 
One might have reasonably expected. 
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He bears no responsibility for the errors 
Or omissions which resulted in the failure of Mrs. 
Harvey’s pntentromsramnouncedon June Papel jin co 
assign Kim's case to him. He simply was not aware 
then of Kim's case and of Mrs. Harvey's intention. 


Invthe same way thateMrs. Saude how uorepe 
crimtrer zed «Lomanot ‘speak ings Tomine Gat te mrranncicrs 
Police Constable Gander's telephone call on July 2, 
1975, Mr. Carter is to be criticized. He testified 
that Mrs. Betty Hewitt, a hospital nurse, had spoken 
to him about Kim. He believed that was in May or 
June, 1975. He simply informed Mrs. Hewitt that he 
was not involved in the case. He said he learned, in 
some unstated way, that the case was “active within 
the intake department" of the Society. There was no 
indication he spoke to anyone in the Society about 
the case. Had he done so he might have learned that 
Mrs. Harvey had intended to assign the case to him, 
but something prevented the completion of the 
assignment and the case remained unattended and 
unassigned. 


In fairness to Mr. Carter, Mrs. Hewitt 
denied that she had spoken to him about her 
Observation of Kim with black eyes and bruised face 
in June, July or August, 1975. She was unable to be 
more specific as to time. It may be that he was 
mistaken as to the date of any conversation with Mrs. 
Hewltto*forshe vcertainlysdzd’speak¥wirth, hexs about 
Kim's case after August 31, 1975. 


In another area of his testimony Mr. Carter 
Said he first learned of Kim's case in August, 1975, 
when Police Constable Gander mentioned it during a 
discussion of another matter. He fixed the date of 
that visit as August 29, 1975 by reference to the 
entry in the Society's file. I repeat my statement 
in Chapter VI of the Report that I do not accept that 
testimony and recording as being accurate. 


Even Mr. Carter himself while testifying 
illustrated that the recordings in the Society's 
files were not fully reliable. Sometimes they were 
prepared long after the time to which they related. 
The typewritten recordings were not always checked by 
the author of any.motecused mcr tiempaaus thor, tive 
recordings. Tteme Mr. Carrer nad prepare am@ ror 
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inclusion in the recording were missing; apparently 
they were not transcribed. 


Mr. Carter testified that the recording 
bndered ates onl Au gus t)22)9 ; al O7Sawas “not cern re by 
accurate and was not in the sequence in which he 
recalled having dictated it. 


I have noted the form of that recording. 
It 1S written in the third person. The style is 
different from that of the longer recording for the 
pemiod Frommpeptembesi 7.1 oJ Saeoebhebruar yar [yee IG. 
Mr. Carter's initials do not appear in the margin, 
but do appear in the body of the short text. 


The reference in the short text that "no 
report was received" from the police satisfies me it 
was written after August 29, 1975. 


I have found that the item under date of 
August 29, 1975 was neither written nor dictated by 
Mra -Carter. 


Mr. Carter's direct responsibility for Kim 
began on September 2, 1975 when her case was properly 
assigned to him. Aticthatse tumesK ilmaiwais ,un fehe 
hospitatyvandsanothes-care offi the mochet ye The 
Children's Services Department of the Society was 
responsible for her day to day care following her 
discharge from hospital. 


Mr. Carter co-operated with members of the 
Sarnia Police Force in their investigation of the 
matter. The police officers' main purpose was to 
determine whether or not whatever had happened to Kim 
constituted any offence in respect of which a crimi- 
nal or guasi-criminal charge should be laid. That 
would be periphereal to Mr. Carter's main purpose. 


As the worker in the Family Services 
Department of the Society, Mr. Carter, subject only 
to Mrs. Harvey, Supervisor of that Department, and 
Metidovatt, .bocalsDpirector sof hie FSocacty, 2iweas, 
because of the accepted organization of the Society, 
responsible for the over-all management of Kim's case 
within the Society other than the portion for which 
the Children's Services Department was directly 
responsible. 
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In that capacity, Mr. Carter was responsi- 
ble for: the. conduct..o-£ -theminvestsigatroneotuirne 
Matter on behalf of the Society. The main purpose of 
that investigation should have been to try to deter- 
mine what had happened. He should have attempted 
also to determine who had been involved and what had 
caused any act to be done. 


Only after a complete investigation could 
the Society have determined whether its services were 
necessary or desireable to protect Kim or to assist 
her parents in their role in relation to her. 


I am satisfied that Mr. Carter, quickly and 
correctly and in keeping with good practice, assessed 
Kim's case as one which should be presented to the 
Provancralt court. (PamidyebDivaexs ion prot mthe peountymor 
Lambton, which), *in -this@Chapt ermpeckicshal lesump ly weak 
the "Court. \. That was) so. even though Annals, Popen 
and Jennifer Popen had executed the non-ward agree- 
ment and other documents placing Kim in the care of 
the Society and authorizing the Society to obtain 
information from various sources. 


The testimony was not clear to establish 
when Mr. Carter caused an application to the Court to 
be prepared and notice thereof to be served upon 
Annals Popen and Jennifer Popen. The application was 
initially presented in the Court on September 8, 
L975, but the hearing was adjournedwitovenablesbotn 
the Society and Kim's parents to prepare for it. MThe 
applicationssoughtiwameordersom the scourte declaring 
Kim to bemanchisld¥in- needy of sprotectwonsundernmsene 
terms of The Child Welfare Act and making her a ward 
of and committing her to the care and custody of the 
Society. 


I am satisfied that it was appropriate and 
necessary for the Society to seek an adjournment of 
thehearing! ofPLes Vappla-cationefiiromrseptember (8, 
1975. In my opinion it would not have been reason- 
able to expect Mr. Carter to have completed his 
investigation of the matter by that time. The police 
investigation had not been completed. 


litgslsigto she. notedetoo \hha:toM mas lonadte 
appeared in the Court with Mr. Carter on September 8, 
1975. Mrs. Harvey acknowledged that she too was 
likely present. Clearly Mr. Carter had Mr. Lovatt's 
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concurrence. Mr. Lovatt specifically requested an 
adjournment. 


I am satisfied that the adjournment from 
September 8, 1975 was necessary also to enable the 
Society to attend to other matters in preparation for 
the hearing. 


The initial adjournment was to October 29, 
1975, which would seem to have been more than ample 
to enable Mr. Carter and the Society as well as Kim's 
parents to prepare for the hearing and to do whatever 
was required to be done before the hearing. 


In Chapter VI I summarized in some detail 
the various subsequent appearances in the Court in 
relation to the Society's application. 


OnsOcvobecea2o7 nlI7SoaeMe esHvoginesi gaceing 
for Annals Popen and Jennifer Popen, sought and 
Obtained apturther adjournment, to, January 197,19 767 
From my reading of the transcript I am satisfied that 
Mrs. Harvey, appearing on behalf of the Society, did 
not oppose Mr. Higgins' request for an adjournment 
even though witnesses had been subpoenaed and would 
be inconvenienced. 


feinberBtihatebyahOceober i 29721975  aMus 
GCartenihadgdonesall that .~Mrst shanvyeva expect cdmo. 
wanted him to do in investigating the matter and 
PLeparingwstor themhbeaning. avd sinfersthat both uMes: 
Harvey and Mr. Carter felt that the Society was ready 
to proceed with the hearing of its application on 
OEetober 729 ,§19755 


Mr. Carter did not speak out against Mr. 
Hagg ins yecequest.foreties adjiounnmenits i "doen ok 
criticize him for that. In my view he bears no 
responsibility for the adjournment from October 29, 
LOPSsabutithated samotea tor sayisthaite led celaihemhad 
adequately prepared the application for presentation 
inethe sCourtonvehatsday. 


One sdaminanay, @1s0 ee 190/66, Ee emnajt ter was 
adjeournedeagainus® Thi Somme edien emy= OD1Nn10Mn AsMEs< 
Carter does bear some responsibility in that, in part 
at least, the adjournment came about because of the 
absence of Dr. Singh, a witness whose testimony was 
felt to be important to the success of the Society's 


543 


application. There was no testimony to indicate that 
Mr. Carter made’-any. effort’ onvor sabout. OGropera ay 
1975 to ensure that Dr. Singh would be able to attend 
on January 19, 1976. There was no testimony as to 
when Mr. Carter, responsible for the preparation of 
the Society ’seapplaicatiomrwh lich srespo te 1 bidinuy 
included responsibility to ensure the attendance of 
witnesses, -sought to "advise DE. Singh otstue 
adjournment to January 19, 1976. Mr. Higgins was not 
aware Of any problem until January? 19/7197 6"and 
resisted Mrs. Harvey's suggestion that the testimony 
upon: “the “appl ication, *saves that on ©bre@ Sungimipsbe 
heard and the hearing concluded later on Dr. Singh's 
recur. 


Tn’ my -v few "Mr Seat teredoe senoteibeaw Eur 
responsibility for that adjournment. Mrs. Harvey, as 
his supervisor and as the Society's court worker 
responsible for the presentation of the application 
to the Court, bears that responsibility as well. 


In my opinion the lengthy adjournment from 
January 19, 1976 was entirely unnecessary. Either 
that date should not have been selected without first 
assuring*that Dr je Singh@®would be Vavalvabletorn 7eas 
soon"as Mrs ‘Carter -learnedjot any +contlicreanhdates, 
something he should have done long before January 19, 
1976, he should have attempted to resolve the 
eonflicts i LE nothing’ else? Mr? "Higgrns*shouldthave 
been informed and, if need be, an application might 
have been brought to the Court to obtain another 
appointment before or very soon after January 19, 
1976. In my view Mr. Carter was responsible for the 
failure of the Society "in that regard. 


From the foregoing it would seem that Mrs. 
Harvey at least was satisfied that Mr. Carter had 
done all that was necessary or desireable to enable 
her to make an adequate presentation of the Society's 
appl icatwvon -Co4 the) (Courte SihatosatislactionsoLchis 
Supervisor may tend to mitigate my criticism of Mr. 
Carter in this regard. 


I do not share Mrs. Harvey's satisfaction 
as to Mr. Carter's performance of his duties. In my 
Opinion Mr. Carter's investigation and preparation 
were inadequate. He imposed some restrictions upon 
himself because of his own self-induced misconception 
of the effect of the investigation conducted by the 
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Sarnia Police Force. He accepted other restrictions 
purportedly imposed upon him by Mr. Higgins. 


Mees Carteret esta tired that we had “had 
"limited involvement" with Kim's parents other than 
co-operating with Mrs. Kirby to arrange their visits 
with Kim. He went on to say: 


fie sotherrthantthathvaselworkvpractarces 
could not be established because I was 
advised at that point by Constable Wyville 
teniatte at hey? *wiouil de joer Ebina gi nigewc hairgie siF 
CuiminalsichargesSfragains t yMr. cand! Mrs. 
Popen." 


He said that he originally understood that 
the charges against the parents would be under the 
Criminal Code, but he later learned they were to be 
under The Child Welfare Act. 


That was, to me, a clear acknowledgement 
that Mr. Carter recognized that he had not adequately 
fulfilled his responsibilities. 


He had earlier said that his duties 
included preparation of "Social histories from the 
parent[s]." 


He went on to say that he had seen Kim's 
parents only “infrequently" during their visits with 
Kim. He said that normally he should have been work- 
ing with Kim's parents, but he did not do so "because 
the seriousness of the abuse had not been deliber- 
ated" and the identity of the perpetrator of the 
abuse had not been decided. He added "...perhaps I 
was hesitant or had some personal reservations at 
that point of view." 


Those responses by Mr. Carter were directed 
Part cialkarcl yonto. Stine: yer ods pinomrS eptempens 42 4b oO 
October 29, 1975, but the testimony satisfied me that 
the Situation remained relatively unchanged until 
after the Society's application was heard and deter- 
mined on February 25, 1976. 


In my view the possibility that the police 
investigation might lead to charges against Kim's 
parents should not have interfered with Mr. Carter's 
establishment and maintenance of normal case work 
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practices. In my view even the laying of such 
charges should not have interfered therewith. 


It was Mr. Carter's own decision not to es- 
tablish those case work practices early in September, 
197 5.. YIn?t my view “thatewas va (qross¥errom on snus spar. 


There was no testimony that he sought or 
received any advice on that subject at that stage. 
THis 71 tease my (Op inl oneetuh ate, es ubeyie CirgOlnty = CO. selie 
responsibility Mrs. Harvey bears as his Supervisor, 
he alone was responsible for the failure of the 
Society to provide adequate service to and management 
of Kim's case. 


Mr. Carter's testimony revealed that he 
felt there was some association between the adjourn- 
ments of the hearing of the Society's application and 
the lack of a conclusion to the charge against Annals 
Popen and Jennifer Popen laid by the police. It may 
very well be that that was so in fact, but it is no 
excuse for Mr. Carter's allowing it to restrict him 
in performance of his duties. That he permitted that 
to happen is his own responsibility. 


That state of affairs appears to have 
continued without any outside ‘intluence upon emer 
Carter until wanuary 16, -lovoye Mee Cortemrtcot immed 
thaevonsvdanvary 06,99) 6 eit wr higogunos lade tol asin im 
that he, Mr. Carter, was not to speak to Annals Popen 
and=SennitervPpopenke “Hev-siaidthat. hewaees tis 
preparing for the hearing scheduled for January 19, 
1976 and so needed information from them. Later, 
PRIOR tor the: vearing one! abmuanrys 256 VIS, eMrs 
Higgins consented to Mr. Carter's visiting the Popen 
home, but imposed the restriction "Don't quiz them." 


Mr. Carter testified that he was “legally 
bestrrcteds @by IMPVendiggimns. Onlaginal tdenval "and elacer 
PimGeoatnons of Bhrsitcirght) tory vowt and ispeakmwireon 
Annals Popen and Jennifer Popen. He said not carry 
out "any routime or normal case work practices that 
one -woulatdot: 


AVIS or *thatbpeing “so, le’am ‘satastn edsthar 
Mr. Carter had not properly prepared the Society's 
applicatironrtor  "hearrng- on Octopere 29741975, “wien 
Mrs. Harvey was apparently ready to present it, or on 
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January 19, 1976 when Dr. Singh's absence was the 
reason given for adjournment. 


While Mrs. Harvey, as his Supervisor and as 
the Society's court» worker, may Sharesity with shim; 
think Mr. Carter is responsible for his failure to 
complete properly the preparation of the Society's 
application. 


Tiaiteekackmot@prepanat tongre tate djico the 
Hanson em tonmconductée normaltdocasienworkepracthice ss 
including interviews with Annals Popen and Jennifer 
Popen to obtain social histories and current infor- 
mation for the benefit of the Court and the Society 
and, most importantly, for the benefit of Kim. 


None of that was really done even before 
the hearing was held on February 25, 1976. Mice 
hoyate,oerndihivs Atestimonys,, ackmowledgedr that? the 
Society knew very little about Jennifer Popen on 
Bebuuary 25, 1976 and Eor some time thereakiternk 
After Kim died the Society learned a lot about 
Jennifer Popen, much of which was information Mr. 
Carter could and should have obtained before February 
7 Sy ASS oe 


That he did not was because of his own un- 
certainty and hesitation and error. He acknowledged 
uncertainty and hesitation because of the absence of 
aa determimat1onsiby? the iCountyot ith eraud emitustiy (ot 
whomsoever had abused Kim. I ascribe error to him. 
Heswasminiernors in sbelvevinge that whe dackiofesuchs a 
jaudwsciva lesdiat ermal nact itomn Spires emst edpehsitngerigom 
establishing normal or usual case work practices in 
investigating the matter and preparing the Society's 
appisicatwo nstorethievEou rites Hes éw-aiss <iiny iene Oni aw 
believing that Mr. Higgins could "legally restrict" 
hangtromicannyingerout .noutmnemorynonmadls cascawork 
practices." 


He compounded his original error by failing 
to seek advice as to the validity of his belief. He 
compoundedwhis) second ~euno~m ibyyyaccep ting» Mxrisi. 
Harvey's advice to abide by Mr. Higgins' injunction. 


Mr. sGarter’ s errors ewerey Of importance, 
The Society and the Court were deprived of the bene- 
Fit that would have flowed from completion of normal 
case work. Mr. Carter in his testimony acknowledged 
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that «in, a-casedsuch#@as Kimts- ftiwas Simpor bante chat 
the Society and he have full and open access to the 
family home and full and open discussion with the 
parents of the child. The Society had neither. Kim 
was the ultimate victim of those errors. 


Mrs. Harvey in her testimony, perhaps 
unwittinglysin efforts »tovdeflect’) critrevsmegot tic 
Society, acknowledged that performance of normal case 
work with the Popen family from September 1, 1975 to 
February 25, 1976 might have averted the tragedy. 
The period of time she mentioned coincides exactly 
with Mr. Carter's period of responsibility. 


In my view Mr. Carter effectively abdicated 
all responsibility towards Kim between September 2, 
1997 5eto Prebruary.429), 65976. 2Al le he did wast co-operate 
with Mrs. Kirby, to arrange visits between Kim and 
her parents, and make some relatively cursory 
preparations!’ for. thechearingoftethessocrvetyes 
application. 


From Mr. Carter's references to the absence 
of judicial determination of the charge against 
Annals Popen and Jennifer Popen and to the effect of 
that absence upon his own conduct, I infer he felt 
that identification of Kim's abuser or abusers was 
essential to the success of the Society's appli- 
cationeeeche cllamiiconnectodnitdraw inge that aunierence, 
Mr. yCarter owasvV/in- error s®.1 “‘bellevesitewoudldaberort 
interest to know the identity of any assailant, but 
Lt-should not.tbe. tthe sole. determinant. ofethie 
Society's application. 


However, feeling that the identity of any 
assailant was so important, Mr. Carter nonetheless 
testified that his role was not to investigate Annals 
Popen and Jennifer Popen, but to establish a rapport 
with thems In>my opinion that is another instance: of 
GnVvoribyaMre Canter. 


I am satisfied that he did have a duty to 
investigate. The testimony of well qualified 
witnesses makes that clear. It is equally clear that 
the existence of that investigative duty does create 
CL fifa-oulity, a i.0.r% vanity aslo ical. worckie rewhio. . taker 
completion of any proceedings resulting from an 
investigation, must continue to work with persons who 
may have been the subjects of the investigation. 
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That does not excuse the social worker from perform- 
ing the investigative role. Thus Mr. Carter is not 
to be excused from his failure to know the full scope 
of his responsibility. 


Mr. Carter seems to have relied upon the 
SaBnwlal Geo lave © 9 FO ree: itor ecio:nd uicit: ot hie’ rn elcie'sis‘airy 
investigation. He seemed to feel that the result of 
the charge against Annals Popen and Jennifer Popen 
would have some bearing upon the result of the 
society's application. It may be that the result of 
the police investigation would be of interest upon 
thesheaEemnigsof thes SocretyWs: wapp laicataon 7 butter t 
would be only one of several factors in the result. 


On Teihres eee sityim oniysco:t ew eultisg quanti iejd 
witnesses upon the Inquiry I am satisfied that the 
society, had a duty to investigate the, allegation-or 
belief that Kim had been abused. The, Soovre ty. 
apporntedy Mr: ACarterg ito) fubirllethataduty: 


Upon the testimony of those same witnesses 
I am satisfied that the Society could not delegate 
thatvwduty although it might ico-operate’ with the 
police in its performance. Mr. Carter elected to 
rely upon the police investigation without adequate 
independent effort by himself. Mr. Carter is not to 
be excused from his failure to conduct a complete 
investigation on behalf of the Society. 


The transcript of the proceedings upon the 
mearinogrsof therSociuetysfapplLicatvonsprovides,one 
means Of measuring the extent and efficacy of Mr. 
Carter's investigation and his preparation of the 
Society's application. The deficiencies are rather 
Startling. partlcud a ralwyeesimee Fthewseppobab Ly 
contributed to Judge Nighswander's strong criticism 
Of Annals Popen and almost sympathetic criticism of 
Jennifer Popen. 


The testimony upon the Inquiry, reinforced 
by the results of the trials of Annals Popen and 
Jennifer Popen upon the charge of manslaughter, 
satisfy me that Judge Nighswander was misled as to 
the relative roles of Annals Popen and Jennifer Popen 
in the abuse of Kim. IiMansesatiistivedy thattchac 
occurred because of Mr. Carter's inadequate investi- 
gation of all of the incidents of abuse or alleged 
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abuse and his inadequate preparation of the Society's 
application. 


Mr. Carter did not testify upon the hearing 
Of> the -Socirety"s application; so@teheeCcouce was Noe 
aware of the conflicting stories Jennifer Popen had 
given to him with reference to her life and 
experiences in Jamaica. 


Upon the Inquiry Mr. Carter testified that 
he had felt that Jennifer Popen was affected by 
events which she said had occurred in her life in 
Jamaica. That was not mentioned upon the hearing of 
the Society's application. Upon the Society's appli- 
Cation no testimony was given to explore whether or 
not there was any such effect and if so, what was it 
ands what “inplicationemight=reshave® LOrakK im emeoucn 
testimony might have been helpful and might have 
caused the Court to encourage the Society to make 
some further effort to investigate Jennifer Popen's 
earlier experiences. 


Wha Let briTrei reports "by DD me {Gur Gine ea 
psychiatrist, following interviews with Jennifer 
Popen and Annals Popen, were obtained in connection 
with the sentencing of Annals Popen in March, 1976, 
no effort was made to obtain any such information 
Pprrvor to sthevhiearing fand4determinatwons ometuire 
Society's application even though, in his testimony 
uponthe *Lnguiry , "Mr. *Carter=satdepsy chuaternihc or 
psychological assessments might have been helpful. I 
share his view and can only wonder why he did not 
seek to obtain such assessments to assist himself and 
the Society in performance of statutory duties and in 
the making of decisions in respect of Kim. 


Upon the Inquiry Mr. Carter testified that 
Jennifer Popen had told him of "visions" she had of 
her mother and that she came to his office on one 
occasion because, in Such a vision, her mother had 
told ther :to gotthere Sas Thak’ wassmnotmentroned upon 
the hearing of “thesSocrety’s* application e@Thatcry too 
would have been useful in assisting the Court and the 
Society to “assess Jennifer Popen' stability. lor 
Capacity as” a-mother™toekims 


Mrs. Harvey, understandably since she was 
acting asa court=worker ior ther rsocrety,a1a ner 
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testify; so the Court was not aware of her opinion of 
Jennifer Popen's credibility or involvement. 


Kim's life and injuries were reduced to a 
neadingsanMoL cthescrown brevet foas! read ?by-*-the 
Assistant Crown Attorney upon Annals Popen's trial in 
ther Counc *two ‘days ecarliens* ltt was brick, anaccurate 
and incomplete. 


It correctly stated Kim's date of birth as 
WAU ary aL. Le 97 


It correctly described her admission to 
hespittal fon March 22701975 witty a sfractured Sleft far. 


It incorrectly stated Kim was admitted to 
hospital on April 22, 1975 with black eyes. 


It omitted reference to her admission to 
hospitalBonvApr.) 1223858 0975 4with “upper respiratory 
infection and slight dehydration. 


Lternicorrectty stated that Drisumean 
Observed Kim had a black eye while in hospital after 
admission on April 28, 1975. 


It referred to Dr. Jumean's seeing Kim with 
bruiseswand a ‘cut’ Vip “in his oftrvce- on vune 16, 1975. 
That portion continued to state that three weeks 
after Kim was in his office he saw her in hospital 
with a respiratory ailment and observed she had a 
blackweve.. ett econtinucd that on dune 2 4p ehoq obi. 
Jumean reported his suspicions to the Sarnia Police. 
All of that is a jumble of errors and confusion. 


Ft®correctly "stated hermvadmirss.rons'to 
hosp btalewon "Aug wstes5179'1975 with a iractured arm, 
bruises and other injuries. 


It made no mention of the healing fractures 
of Kim's ribs discovered by X-ray after her admission 
Lo noOspilcaleon August. .3 178 1975, 


Ltemade Lnosmemtions off Mrss SHewetcitts 
encounter with Jennifer Popen and Kim in a shopping 
Mall, between April and August 31, 1975, when she 
noticed Kim had black eyes. 


Spelt 


It made no mention of Mrs. Saul's 
observations and opinion on June 17, 1975. 


Seven witnesses produced by the Society 
testified upon the hearing of the application. I 
have reviewed their testimony generally in Chapter 
MLV Of athe. Reports It was brief and incomplete. 
Some of the testimony most supportive of the 
Society's application was contained in responses by 
those witnesses to questions put to them in cross- 
examination or by Judge Nighswander. 


In examination in chief Police Constable 
Wyville described his observation of Kim's injuries 
on August 31, 1975. Only upon cross-examination was 
he asked about the different stories about or 
explanations for those injuries which Jennifer Popen 
gave to him. 


ThesDirector offs Medical «Records hotietne 
hospital testified as to Kim's admissions to hospital 
and one episode in which she was treated as an 
Outpatient. That list of admissions and treatment 
did not agree with the statement read from the Crown 
brief by the Assistant Crown Attorney upon Annals 
Popen's, trial, oneFebruary) 237.4099 6t anda read anwas 
part of the evidence upon the Society's hearing. 


The two portions of testimony were in 
agreement that Kim was admitted to hospital on March 
22, 1975 with a fractured left arm. 


The medical records disclosed that Kim, as 
an outpatient, was treated for an upper respitory 


infection on April 12, 1975. That was not mentioned 
in the Crown brief. 


The Crown brief contained a statement that 
Kim was admitted to hospital on April 22, 1975 with 
black eyes. The medical records do not mention such 
an admission or injury. 


The medical records showed that Kim was 
admitted to hospital on April 28, 1975 for treatment 
of bronchiolitis. That admission is not mentioned in 
the Crown brief. 
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The Crown brief and the medical records 
both disclose Kim's admission to hospital on August 
S15 .b9LoyWwLtn. a-tractured armoand? bruises. 


The discrepancies between the two portions 
of testimony are apparent. There was no testimony to 
Lodiscate tonatmMr. SCamterahnad? made .any.veffiort .to 
resolve, reconcile or explain them. Iinmsany Opinion 
such effort would reasonably be expected of anyone, 
with reasonable knowledge and skill as a social 
WOuKere Preparing the Soctebpytsqapplreation for 
hearing. 


Dr. Singh in examination in chief was asked 
Only about the injuries Kim had suffered in March, 
1975 and Jennifer Popen's explanations therefor. 
Only in cross-examination was he asked about the 
injuries she suffered in August, 1975 and Jennifer 
Popen's explanations therefor. He made no mention of 
black eyes or fractured ribs. 


Mrs. Hewltt testified as to. her obser- 
vations of Kim and her parents and Jennifer Popen's 
explanations for Kim's injuries on her admission to 
hospitals On) March e22,, sAprids22,.,Aprily 28@and August 
31, 1975 with particular emphasis upon the injuries 
suffered in August, 1975. She too made no mention of 
Dlack sevies..0ors fractured sibs fralthough ~~ juponsathe 
Inguiry, she testified as to seeing Kim with black 
eyes in the mall. 


Mrs. Dick testified as to the events at the 
hospital on August 31, 1975. 


Mrs. Kirby testified as to the Society's 
care of Kim while she was ina foster home and her 
visits with her parents. 


The statement from the Crown brief 
mentioned Dr. Jumean's observation of Kim, supposedly 
on June 16, 1975, and his report to the Sarnia Police 
POC Cpe SW DDOS ec ly gol er eae Leonia, jie hoisted gee: 
mentioned that Dr. Jumean had seen Kim with a black 
eye while she was in hospital with a respiratory 
LnMECCELONs a1 FE taSsdi tfiicudt ptogattiaxsdatesi-tomitems 
in this portion of the Crown brief and to reconcile 
them with hospital records and other testimony. Some 
dates mentioned are clearly wrong. 
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Thelportdom ofmthel Crowne brvets outeianina 
what testimony Dr. Jumean was expected to give if he 
were called was as follows: 


"On June 16/75 the child was brought to his 
office with a cut lip and severe bruises 
OVviero hieam faicce,s © ime:cik . tasnid eibiictawercikss = 
Approximately 6 weeks prior to this, the 
child was hospitalized with a broken arm. 
Approximately 3 weeks prior to the child 
bernigebrowg hit “tvow.hiisi rot -ircie >, sirveiawas 
checked by him at the hosp1 tapes oner-a 
respiratory ailment and at that time he 
observed she had a black eye. On June 16, 
1975, he can say he reported to the police 
he believed the child was battered." 


ithave ifound?atn Sthrs tingia syethateebDr- 
Jumean Saw Kim in his office on June 6, 1975 rather 
than on June#? 16, 91975." Phelitestimmonys of Da-veJumean 
ancdiipolices officers uponitthe Slingquinymwas tehatceige 
reported !themmatter ‘tothe’ polrce tons dune® bo, a9 757, 
not on June 24. 


The reference to Kim's being in hospital 
with a respiratory infection and a black eye "three 
weeks after the child was brought to his office," 
Presumably tony dU une@ le =b9o 75? Lor ‘tha te“ s auhew ony 
office visit- mentioned, as notl supporteds by “any 
testimony “euthensupon che treralcotiwAnnals yopenmor 
the hearing of the Society's application in February, 
197 62 Oreupen= Chis ngquiry. 


It 1s interesting to note that there was no 
WentronwWinetal beoreathiss that@onvy une Mes ako 7 Setive 
Society had been notified of Dr. Jumean's telephone 
call to the police and that Mrs. "Saul and Mrs’. *Hoad; 
on, behalfVof thherSocrety citadeviss teds Kummiandginer 
pacenits feout,acrnexplTcabily, 7 thes sSocvelty thadwnokt 
carried out procedures which had then been deemed 
necessary or desirable. 


There was no testimony upon the Inquiry to 
indicate that°Mr. “Carter made"any effort tommesolve 
OnSEeCcOncis er any orf thezanconsvstenciesiormtcontra— 
due tions an alirot -thiss ortto- supp Pement*-any *of- the 
inadequacies or deficiencies. 


Tne hia pite nie xv hy ia G& (Seri fOmt aad 
comparison of the testimony upon the hearing of the 
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Society's application and the corresponding testimony 
upon this Inquiry. Really they defy comparison, but 
I believe my comments demonstrate how much more 
tyoorinatron? Conta have bee roi yvenirt orc uidigie 
Nighswander if the Society's application had been 
properly prepared and presented. Mere Gartver 1s 
responsible for the poor and incomplete preparation. 


In Chapter XIV I have commented adversely 
upon Mrs. Harvey's presentation of the Society's 
appa catbionvony Hebruany 725770 bw Mn Carter ysapoor 
prepara tionriofiithe sapplicat ron jcontrrbutedmtoo that 
part of Mrs. Harvey's downfall. “He “1s not’ excused 
from that responsibility because Mrs. Harvey was 
WBhbhngs tobacceptwands present.tan- inadequately 
prepared application. 


Mr. Carter himself summed it all up rather 
well when he said that on February 19, 1976, when 
confronted by Mrs. Kirby, Police Constable Wyville, 
Police Constable Charlton and Mr. Carter, Mrs. Harvey 
was not familiar with the evidence which he had 
gathered for presentation upon the Society's 
app lrucat lonaon Ghebruaryies 5) -b9O7 6smun Res se-snierhad 
directly interviewed each of the witnesses that [he] 
had subpoenaed." In my opinion it was incumbent upon 
Mr. Carter, in some way, to have apprised Mrs. Harvey 
of that evidence. 


I am satisfied on the testimony of both 
Mrs. Harvey and Mr. Carter that he did not adequately 
informyMr Ss.) Harvey fof tthestesitimony sthea various 
witnesses might give. There was no testimony that 
Che 3twowortimthenehad lanywsonerot cconfexrence shefore mthe 
hearing to determine what evidence was available and 
what witnesses might be called. 


Time wabsience son amyevs vene-conkerence fwa's 
clearly demonstrated by Mr. Carter's testimony that, 
until Mrs. Harvey advised the Court otherwise at the 
opening of the hearing on February 25, 1976, he had 
understood the Society was applying to have custody 
Of Kim for six months. Upon the Inquiry he stated 
his persistent belief that Society wardship of Kim 
for a period of six months was an appropriate goal 
for the “appl reation. 


It is further demonstrated by Mr. Carter's 
testimony that he was not called upon to testify upon 
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the hearing of the Society's application. I inferred 
from that testimony that he felt he had information 
which might have been helpful to the Court, but which 
he was prevented from giving. 


Mr... 1Carters wi theMrsimiharve,yeamust toed. 
responsibility for the absence of any such conference 
and his inadequate brief for “rer use: As an 
experienced social worker he should have known the 
need for such a conference and complete briefing of 
the Society's court worker. That need would be ever 
so much more important in a case as serious as Kim's. 


in summarysob this? area, = Lerinds Mie Carte. 
did not fulfill his duties to Kim between September 
Zayed and. FP COLUALV a2 Dae o os 


He imposed some restrictions upon his own 
powers and obligations of investigation and normal 
case work. He was in error to do so. 


With Mrs. Harvey's expressed concurrence, 
he accepted Mr. Higgins' later additional restriction 
in those areas. He was in error to do so. 


With Mrs .0 Harveys tacit” cone ummence gre 
failed to keep her fully informed of what little he 
did do in Kim's case. He placed nothing in the 
permanent recording of Kim's case until after he was 
rellveved Of [Othe @caseron sbebruaby 225, @b976. —= In my 
Opinion, ‘on the testimony" ofthe Gqualiaived "and 
experienced persons who testified upon the Inquiry, 
that wasiiatitaniurey ForhwhiOh Mr needa wieeiaiass 
responsible. There was not, until after February 25, 
I9%6 , 7 any record am mwipermanentirlorm,: (of srs GaceLorns:, 
Observations and opinions. 


In the same vein, Mr. Carter was in default 
of the requirements of section 14 of Regulation 86 
Made Sunder ihe Child wer ame txct yawier famed savo 
record, within twenty-one days of August 31, 1975, 
information as to his investigation of the report 
that Kim had been abused and his determination as to 
whether Kim was Or was not a child in need of 
protection. 


Clearly, ig. the opinion icf ther socivery, 
confirmed by the order of the Court made on February 
2520197622 Kimiwasca Tehutld inineed tof pro telcerorr, 
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That same section of Regulation 86 required the 
Society, within that same period of twenty-one days, 
to record a tentative plan for Kim's welfare and the 
steps taken to implement it. Mr. Carter made no such 
recording. 


Mr. Carter's own testimony acknowledged he 
had not conducted an appropriate investigation. He 
relied upon the police. 


But, in cross-examination, he was asked, 


we dLtdiyouw have my discussron-withethe 
officers about they having interrogated or 
interviewed the Popens to obtain admissions 
Or confessions?" 


and he replied, 


"T have no information concerning their 
interrogation or communication." 


THusipn ote Onivyyeidi1d> eiefiadlh, “vo fconduct athe 
necessary investigation, but he failed to obtain 
information from the police who, he felt, had the 
responsibility to investigate. 


His own testimony acknowledged that he had 
not formulated any plan or goals for Kim's welfare. 
Thus he could have taken no steps to implement any 
suchvpPan. 


Upon the Inquiry he was asked the following 
question and made the following answer: 


"QO. So between the 2nd of September, 1975 
andimiies2sths of Ybebuua ry? 97/674 daidGyou 
start on your future planning for Kim Anne 
Popen? Did you start going into that area? 


ACaNOL & 


Section 15 of Regulation 86 requires a 
society, within sixty days of the admission of a 
child to its care, to prepare and record a plan for 
the care, treatment and progress of the child while 


in its care. That plan is to be reviewed every three 
months. 


Siow 


Mrs +Carterswas:finedefaulteofsthat a@section: 
He prepared no such plan and, a fortiori, he reviewed 
no such plan. 


Thus his farlures arose e1ltherpwoutsor 
ignorance of the requirements of the Regulations or 
out of neglect either to investigate and prepare 
plans or to record as required by the Regulation. 
Either way Mr. Carter bears the responsibility. 


Mr. Carter acknowledged in his testimony 
that speedy determination of issues such as those 
involved in the Society's application in respect of 
Kim is desirable. He had some responsibility to 
ensure that a speedy determination was obtained. 


Tne My (ODN On Mr Cartons Sain Otmme Ome 
criticized for the adjournment from September 8, 1975 
to October 29, 1975. An adjournment was needed by 
the Society and by Mr. Higgins on behalf of Jennifer 
Popen and Annals Popen. 


ENanyrOpuniont tre would beau nha sto ep lace 
on Mr. Carter full responsibility for the adjournment 
LrommOctober, 2948 LO ssetom anwa nya Seals 16 But his 
failure to maintain close liaison with the Sarnia 
Police Force and the office of the Crown Attorney 
with reference to the prosecution of the charge under 
section 40 of The Child Welfare Act did contribute to 
the problem. He testified that he was not aware that 
anyone from the Society had spoken with the Crown 
Attorney about the matter. That liaison might have 
prevented the two proceedings being begun in 
different courts. 


However Mr. Carter, responsible for the 
preparation of the Society's application, shares, in 
large measure with Mrs. Harvey, responsibility for 
the adjournment from January 19, 1976 to February 25, 
1976. He failed to have a necessary witness avail- 
able for the hearing. That was his responsibility. 


Had the matter proceeded at any time before 
February, 1976 another of Mr. Carter's inadequacies 
mighte nots have :comeritoswdighitt. osHes testified that, 
when he learned of the agreement between the Crown 
Attorney and Mr. Higgins as to the disposition of the 
Charge against Annals Popen and Jennifer Popen under 
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The Child Welfare Act, he felt the Society's appli- 
cation would have little chance of success. 


Hescestiriled thatthe and others “in ‘the 
Society suspected that Jennifer Popen had caused 
Kim's injuries and that the withdrawal of the charge 
against her somehow inhibited the Society's 
presentation of its case and created the possibility 
Chave the sGourtemight=find that Kimi iwas® nota child in 
need of protection. 


He testified that he relied upon a finding 
of guilt against both of Jennifer Popen and Annals 
Popen to "Substantiate" the Society's submission. He 
Said that when he learned of the agreement his 
"reaction was ‘well I really don't have much to go on 
myself.'" 


I regard that as an acknowledgement by Mr. 
Carter that he had not adequately performed his 
duties. So many of the qualified and experienced 
persons who testified upon the Inquiry spoke of so 
many indications of danger to Kim that were revealed 
by the information contained in Mr. Lovatt's reports 
to the Central Registry and in the recordings of the 
Society, including those belatedly prepared by Mr. 
Garter. Their opinions were supplemented by 
PrormatLoneaval label pn) 1'°9"7'5 “and! #19767. "but not 
gathered and assessed until December, 1977 and the 
months thereafter. 


in my “opintonsMn. “Carteredidsnot scorreculy, 
appreciate the different natures of the two proceed- 
ings. De dowMotiracce pH tthatay- tein dng tO Lagu se 
against either or both of Annals Popen and Jennifer 
Popen was essential to enable the Society to succeed 
uponYyLeES application: 


inwany vevemt pi onsehtswownm testimony , “ME. 
Carter was aware of the agreement between the Crown 
Attorney and Mr. Higgins on February 19, 1976 about 
One week before the scheduled hearing of the 
Society Usifapplication?* It° was. not ®theny too" late for 
him at least to begin to do some of the investigation 
and case work he should have been doing earlier. But 
he continued his programme or policy of non-involve- 
ment and nonactivity and unquestioned adherence to 
Mr. Higgins' restrictions. 
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He -soughts.no padviljce tir omed hyo ner He 
complained to no one. 


His predicament was of his own making. 


He relied upon the police to investigate; 
so he did virtually none himself. 


Hess respected’ + Mrmr. Higgins hradvdeceatic 
Jennifer Popen and Annals Popen in September, 1975 
that’ they should not. talk’ wrtir Mr. Carter. 


He believed that the laying of the charge 
under section 40 of The Child Welfare Act prevented 
him from conducting normal case work; so he refrained 
from carrying out usual and appropriate procedures. 


He -complied)! with Mr. Higgins singunceson 
against contact with Jennifer Popen and Annals Popen 
bn wJanwaby Sand sst Gbrwamy, WoAGneven Sehio agihmeaiie 
"considered it hindered [his] normal case work 
practice" and "felt [he] did not have routine access 
to [his] client based on her legal representation and 
restrictions placed by Mr. Higgins”. 


The sabsurdityso£ Mr. Garter!spposi tion; in 
relation to his failure to investigate, to carry out 
normal case work practices and to interview Jennifer 
Popen and Annals Popen, is best illustrated by two 
questions put to him in cross-examination and his 
responses thereto. 


In approaching the questions counsel had 
Obtained Mr. Carter's agreement that, as soon as he 
learned that Annals Popen and Jennifer Popen were 
represented by Mr. Higgins, which was on September 8, 
1975, he had decided to adopt his "usual courtesy and 
not interfere with the solicitor and client relation- 
ship." That was reinforced later in September, 1975 
when Jennifer Popen and Annals Popen informed him of 
Mr. Higgins' advice that they not speak with Mr. 
Carter. He said even a letter from Mr.’ Higgins' 
Office -iInvNovembermn L937 59s" indulge) ou tamicre 
liberal visits of Kim with her parents" conveyed to 
him a restriction upon his contact with Annals Popen 
and Jennifer Popen. 


The ‘two quest Loans *andyMr.” BGidintieirws 
responses to them were: 
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"QO i TSANG Vous Get gthateanherent an- + 
the mere fact that the letter was being 
written to you, that they were going to the 
trouble pofiiwritingida letter’, “inherent in 
that was the instruction or injunction to 
you not to interview the client about the 
case? 


A SeLess 


Owens. myst) Sbt: ehaniriene Ofc bemarc. Homie ero 
DOGO nwa set htsi etna tota sicsoom asc sou 
learned that a lawyer who is known to be 
rather vigorous in their representation of 
his clients was involved in the case, you 
automath cal hy ftadoptedirthws) courte ows 
pos td ong thiivateivyou! ved dies caniibied jofenror 
creating a further disturbance with the law 
PiLEM4awisn te that saboutierte 


A= we eCorrect 2" 


Thus Mr. Carter was in a ludicrous position 
of his own making and he sought no help to escape 
EGO «1 te 


He was the worker assigned by the Society 
to provide to Kim some of the services which the 
Society was obliged to provide to her under section 6 
Ste Tie. Chashds Welstane (AGt orm MrsagukiGbypiandsotherns 
associated with the Children's Services Department of 
the Society were providing other services to Kim. 


One service the Society should have pro- 
vided to Kim was, in paraphrase of the legislation, 
investigation of the allegation or evidence that she 
might be in need of protection. 


Another was to protect Kim. Until February 
25, 1976 Kim was physically ina place of safety, but 
her continued safety depended upon the outcome of the 
hearing of the Society"s application on that day. 


Another was to provide guidance, counsel- 
landeand other services to -Kimisyfamidyesto protect 
her or to prevent circumstances which would require 
her protection. 
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Mr. Carter was the worker who should have 
provided all of those services to Kim. 


He: didevgiitele: qt sanyvichungiaeton, meet his 
commitments. 


He did not investigate in any real sense. 


He did not prepare sufficiently and well 
for the hearing of the Society's application. He had 
some doubts that it would succeed, but even those 
doubts; didenot (spur hams to shunthertaceion, 


He did not provide any guidance, counsel- 
Ling stand gother tsierviicess sto tims famrilyastogprerect 
her or to prevent her being in danger in her own 
homets Hechadivartually yno tcontactswrteh Jennvier 
Popen and Annals Popen from late September, 1975 
until mid-February, 1976. 


He ne, Was tar ivan wWhormputarcoumtesiy 4uorea 
solicittonivand “respect for tthe se lati ons mrp oot 
soliuicattonmtand client faheadiofinis, dutresi*to: Kim. 


In all of this Mr. Carter failed Kim: 


One should be courteous. One should have 
respect for professional relationships. Bice Mie, 
Carter could have been courteous to and respectful of 
Mrs vHrggins while serving Kam ‘setinteres tis. asHe- was 
counitteousPandorespe ct fully ton!) ywra tisth eV losstor 
protects on) topeKimi, 


Mn im@anrt crmdid eno te meet 8b ek ychiir nie cres 
expectation that a qualified social worker would have 
ohallengediMrsithigginis!? sat tempt. tomresitinvcee the 
social worker's performance of duty. 


Mr. Carter testified that he had considered 
the ,adviseabiimtycoftiobtaining’a psyvchratrerc wor 
psychological assessment of Jennifer Popen, but he 
had not recommended it. He said: 


ee LIU woiwkao haiwe @been ne lTphw)y ye the 
exception being I felt that with morality 
and her doctor involved this would have 


been a process they would have attended 
to. 
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Owlesco:, #aiviino: point? tyour*recommended “such 
assessment? 


A. I did not recommend to anyone specifi- 
calves 


In that response he was saying that he was 
relying upon the police and Jennifer Popen's doctor, 
unnamed, but presumably Dr. Jumean, to obtain any 
Such assessment. But his testimony was that he had 
not recommended it to them or advised them of his 
expectation that they would attend to it. 


The adverb "specifically" in that response 
appears to be unnecessary and meaningless. 


That was a further illustration of lack of 
preparation of the Society 'st-appila cation. = Helstebe 
the police or doctor would do something; he did not 
Suggest it to them; he did not ask if it had been 
done. It was not done. 


It would seem that while he had arranged 
for witnesses to be physically present and to testify 
if called upon he had not really learned what their 
testimony might be. Without that information he 
could not have known whether the Society's appli- 
Cation wasyreadys for wearing. Hevcoul d-inotehave 
known if additional persons were required to es- 
tablish facts upon which he and the Society relied. 


An=-en Lbangement of ethiatsefallure “by “Mr. 
Carter was that, although he recognized that it was 
mipomtant? tofobtainoinftormatilonsupomethes background 
of Jennifer Popen and Annals Popen, he did not obtain 
Suchrlinpormatwon. “— Hestdirdonoeetny veo donsovapanbe from 
some discussions with them early in September, 1975 
before they informed him of Mr. Higgins' advice that 
Eney note speak awithieMn. "Canter. 


That was the sort of information which Dr. 
Turner said should have been obtained by the Society 
in June, 1975 and in September, 1975. He spoke of it 
as being psycho-social histories. 


Th ateiw as Daw Gof st hers miro nmatt ony Cheat 
Should have been obtained to support the Society's 
position and to enable it to prepare and execute its 
plans to protect Kim and to assist her parents. Et 
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Was part, of sthesroutine! icaserwork vivat ire Carter 
should <have “done “But he “did “not Idonre: 


Mr. Carter did testify that he had inter- 
viewed the various witnesses who testified upon the 
hearing. There was no testimony to indicate the 
subject matter of any such interviews and nothing 
from the Society's files was produced to indicate 
that anything was placed in those files to record, in 
any way, for the hearing or otherwise, the fact of 
Such interviews and the nature thereof. I infer from 
Mrs. Harvey's limited examination of those witnesses 
that she had little, if any, information as to what 
testimony they might give and what Mr. Carter 
expected then to give. 


tiws,; animy lop ka ron; ur eal sory this) eMr. 
Carter failed Kim and that failure contributed to the 
ultimate tragedy. 


Mr. “Carter madé no formalbarecordingMmok 
incidents in Kim's case until after he was removed by 
Mrs:..(Harvey.)) Bhen hevpurportedtoinecord all that 
had happened from August 31, 1975 to February 25, 
19 FGt. 


I am satisfied that it would have been more 
appropriate and useful to Kim and to anyone involved 
in her case if he had made entries in the recordings 
at appropriate intervals during those six months. 


I am aware that there was testimony upon 
the Inquiry to the effect that some workers or 
societies have been criticized because their records 
were too detailed and voluminous and, as a result, 
there had been a movement to record events in blocks 
of time rather than event by event. 


eam mindful ofp E!  Torner ’s Acrprtveteuees 
the recordings in the Society. He spoke of them as 
being merely reportorial, lacking in assessment or 
evaluative components and not meeting the standards 
one would reasonably expect of professional social 
workers. 


Mr. Carter's recording was not excepted by 
Dr. Turner, although Dr. Turner did feel there were 
some areas of Mr. Carter's recording which went part 
way toward a desirable or acceptable standard. 


564 


Aparerirrom themde&f£icrvent andy’ belated 
LeEcord pngwnaader byl Mr. sCartens he 'cContinded his 
failure to perform adequately towards Kim even after 
he was removed from her case. His duty to Kim did 
nO ae .Ons fF eb ancy 254 19 soe when Mrs, Enarviety 
informed him that thenceforth Mrs. Lo would handle 
thescases 


Ma Canter Knew that. He prepared the 
crecornrdimge*Lor*thel file so: ‘that’ svewould be avartilabie 
to Mrs. Lo, Mrs. Harvey and anyone else who might be 
involved. 


But Mr. Carter also Knew the usual and 
acceptable practice to be followed when a case is 
transferred from one worker to another. He knew that 
there should have been a conference about that 
transfer of Kim's case from him to Mrs. Lo. He knew 
that-at least Mrs. Harvey, as Supervisor, Mrs. Lo as 
the incoming worker, and he, as the retiring worker, 
should have met to discuss the case and its ramifi- 
cations. It might have been appropriate for others 
of the Society's personnel to attend that conference. 


Ehiat spracitice was Inote Polcdowedvandy Mrs 
Camcverw, took: morsitepetogitryisto arrange Vit SseSuchtta 
conference might have been very helpful to Mrs. Lo. 
I appreciate that Mrs. Harvey, as Supervisor, should 
have convened such a conference and Mrs. Lo, as the 
incoming worker who would directly benefit from it, 
shoutdshaverurgedsMrs.5 Harvey Stoticonyv ener sucha 
conference or should have sought out Mr. Carter for a 
private briefing. 


Mrie> Car.tien =i Seno terro sbiem “excuisedeth nom 
Criticism for “thiasklast adtemfofPtarkures just because 
newther Mrs... Harvey. nor iMusi@sbo! did what might 
reasonably have been expected of them. Mr. Carter, 
an experienced worker, knew or should have known the 
value of such a conference, particularly to a worker 
as inexperienced and unqualified as Mrs. Lo. His 
failure to insist upon such a conference, or at least 
a meeting with Mrs. Lo, was the last of his several 
failures to Kim. 


Mr. Carter's defence, as it were, to this 
last criticism was that he had prepared a complete 
recording sfiorakam's fade whichéMrss Lostcould have 
read if she were so minded. 
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The transparencyse ofethatwedetence wis 
apparent. Mr. Carter knew that there were often 
lengthy periods of time before workers' notes or 
dictations were transcribed. He Knew that he had put 
nothing sangst hes ii clet He knew Mrs. Lo would be 
entering upon the case immediately. He knew she had 
been employed by the Society for less than three 
months. He Knew it was a difficult case of a sort 
which required a worker with previous experience, a 
knowledge of the community and its resources and with 
a good liaison with community services such as the 
police and medical services. 


Mrs. Lo met none of the requirements he 
felt were appropriate for a worker assigned to Kim's 
case. He made no inquiries to learn Mrs. Lo's 
qualifications.’ If heedid not®know,6 it “1s! my goprnvon 
thatwheashou ldarshave known? ithateMns.=Lo.wWacked@ene 
necessary qualifications even as minimal as he 
himself said were required. 


A further weakness of that defence is found 
in.iMne. Carters “testimony aim whiche he sidentifiied 
errors in or omissions from the transcript purporting 
towmrecoradshirs: motesoor ediuxc bation: I have already 
expressed my opinion that the records of the Society 
are not reliable. Mr. Carter was expressing the same 
view. 


li cannotyimagine-that-thismwasmthe first 
instance in which he found incorrect transcription of 
his notes. The testimony upon the Inquiry satisfied 
me that the recordings of the Society were not relia- 
ble. There were errors, omissions, inconsistencies, 
contradictions and confusion. 


Ltieeiseinapproprlatert fom4Mreh Carter vol sug- 
gesty that sit would be tsuffiicient tlorMreit Lottogread 
the recording, Lm ‘theafid esealde tkhnews ormshoutdahave 
knowns Lit.imighittsnotsconrectlyineitectiwhat bheshad 
WOoLtten ore dictated. Even if the transcript were 
fully accurate it could not replace a conference in 
which he could enlarge upon or explain his written 
record and answer any question Mrs. Lo or Mrs. Harvey 
might have had. But he had not prepared any record- 
ing until after Mrs. Lo had begun to visit the Popen 
home. 
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The last employee of the Society to have 
direct involvement in Kim's case was Mrs. Shirley Lo. 


An examination of her curriculum vitae in 
Schedule 1-E to the Report reveals her almost 
absolute.~back, of, «quali hicat rong or. expeumLence,s to 
justify her selection by Mrs. Harvey as the worker to 
manage Kim's case from February 25, 1976. 


One cannot help but recognize that Mrs. Lo 
was "in over head," as was said upon the Inquiry. 
That recognition leads to a sort of sympathy for her 
Or a feeling that she too was a victim of Kim's case. 
Almost everyone who was involved in Kim's case was a 
Vilice 1 m0 elst e -Oliteslekt banka Masa. WAS. MOGemS On clan 
some others. She was less able to defend herself 
than others were able to defend themselves. 


Nonetheless Mrs. Lo must accept responsi- 
bility for any deficiencies or inadequacies in the 
services she, on behalf of the Society, rendered to 
Oe LObaK iM. 


She sought and accepted employment by the 
Society. She was somewhat surprised that she had 
been offered employment. 


She accepted assignment of responsibility 
for Kim's case. She may not have fully realized its 
full ramification and complexity, but she knew its 
general nature and that it was regarded as being a 
serious case. 


Mrs. Lo was employed by the Society in 
December, 1975 and, until Kim's case was transferred 
to her, she had been given personal and direct 
responsibility for very few cases. I sensed that for 
the most part she was much like an apprentice. She 
was able to overhear and observe other workers 
performing their various tasks. 


She: said=Mrs.. Kirby was. the, fanst-to, tell 
her that Mrs. Harvey would be tranferring Kim's case 
to her. That was in mid-February, 1976, before the 
hearing of the Society's application. 


Later, Mrs. Harvey informed her of the 
transfer and gave her some information about the case 
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and its difficulties. Mrs. Lo had had no experience 
with any case of child abuse. 


She understood that there was difficulty 
between Mr. Carter and Kim's parents and that it was 
Felt that the fact that she was a young, recent 
ImmnLgG rant lo Canada with =aryoung-chrld’ world pe 
favourable to a good relationship with Jennifer 
Popen. 


I am prepared to accept that Mrs. Lo did 
not realize the full gravity of her assignment in 
Fébruary4,- 197 6Vand’ that) in vvewob Ner-sack .of 
training and experience in social work, it might have 
been unreasonable then to have expected her to have 
been able to make that realization. 


However, in an extension of Dr. Turner's 
opinion that social ‘workers “havearn ‘obligat fonmto 
keep their knowledge and skills current, I do believe 
that, in the succeeding months, Mrs. Lo should have 
been able to realize that Kim's case was too serious 
and too complex for her to deal with, even with Mrs. 
Harvey's guidance. 


I am satisfied, on the testimony, that 
cases of child abuse must be managed or treated by 
persons with high levels of training supplemented by 
practical experience. I am Similarly satisfied that 
recognition of symptoms of child abuse is difficult 
because of their diversity, their many subtleties and 
their many complexities. I am similarly satisfied 
that detection, recognition, management and treatment 
of cases of child abuse often require the inter- 


disciplinary co-operation of a variety of professions 
and skills. 


In my Opinion even the most perfunctory 
reading of textbooks and other material upon the 
Subject of child abuse should have caused Mrs. Lo to 
recognize that she was "in over her head." She 
Should then have asked to be relieved of the case or 
to work on it in some other capacity, perhaps as an 


assistant to a more senior, experienced and qualified 
worker. 


PE worra-think’ coo otirat Sirs -lo. wt Tom 
discussions with other members of the staff of the 
Society, would have learned that Kim's case was an 


568 


unusual case for the Society and therefore might be 
GXpectred €o present unusual “andrdriticule*probilens. 


While it is my opinion that Mrs. Harvey, as 
Supervisor, bears the greater burden of responsi- 
bility for Mrs. Lo's assignment to Kim's case, Mrs. 
Lo must bear some part of the responsibility for 
accepting and retaining the assignment. 


id am’ moat vs fice? th a,t $M riss.)) Liosi isi van 
intelligent person with good intentions and with a 
desire to perform her duties well. But in 1976 she 
did not have the training, knowledge, skills and 
experience necessary to enable her to serve Kim 
properly. Her recent arrival in Sarnia, compounded 
by her more recent employment by the Society, had not 
enabled her to establish the network of personal 
contacts with persons, authorities and organizations 
in the City of Sarnia and the County of Lambton which 
are necessary complements of the other qualifications 
for a social worker. 


Thany, #op baron ~ Mise Lost ArT rs te mistake, 
after accepting the assignment, was to visit Jennifer 
Popen before speaking with Mr. Carter. She had read 
the brief recording which was then in the file, but 
Mr. Carter's dengthy recording for the -period from 
September 2, 1975 cosPebruasy 925/78 9f-brekad motr been 
transcribed. “So -all she could have read were "Mrs: 
Saul's recording with reference to June 17, 1975 and 
Mrs. Dick's recordings with reference to June 17 and 
August 31, 1975. They would not have given her much 
PHEOr ma t-i'on-. I assume Mrs. Harvey would have 
supplemented that somewhat, but I am not satisfied 
that, even then, Mrs. Harvey was fully aware of what 
Mr.. Carter knew or thought about the case. 


While Mrs. Harvey and Mr. Carter share the 
responsibility with her, Mrs. Lo has some responsi- 
bility for the absence of any conference Surrounding 
the transfer of the case to her. From the testimony 
upon the Inquiry I am satisfied that the need for 
Such a conference was well-known and elementary even 
in the Society. Even if Mrs. Harvey and Mr. Carter 
did not take the initiative, Mrs. Lo should have gone 
to Mr. Carter to gain the benefit of his knowledge of 
and experience with Kim and her family and his 
Opinions about what had happened and what might be 
expected to happen. She might even have asked him to 
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accompany her and to introduce her to Jennifer Popen 
and Annals Popen. 


By entering upon the case without prior 
information and assistance from Mr. Carter she did a 
disservice to herself and to Kim. Both she and Kim 
suffered as a result. 


On the testimony upon the Inquiry I am 
Satisftiedi thatiMrs).8Lo viatsa ted #Kkirm ts) home on “an 
appropriate number of occasions. By that I mean that 
the number and frequency of her visits was generally 
sufficient if she had been adequately qualified to 
Manage the case. 


In the same way I am satisfied that, given 
Mrs. Lo ¥s; lack fofeiqual 1ficatironi,” nosnumbes 2of ayvisees 
by her would have been sufficient to constitute 
fulfil imentof thertiduty Sand =thator=the “Society go 
protect Kim. She was merely the "friendly visitor" 
mentioned in testimony. 


Mrs=s 4bo“s “‘cecordimngs“ianwene Erles sob tire 
Society support that view. It was to her recording 
that Dr. Turner directed many of his comments ex-— 
pressing dissatisfaction with the recordings in Kim's 
File. I have set forth Dr. Turner's comments in some 
detail in Chapter XXX of the Report. 


In summary, as I understood Dr. Turner, his 
Opinion was that Mrs. Lo's recordings were good re- 
porting in the sense of saying what she observed, but 
they lacked everything else that should be contained 
in a recording by a professional social worker. 


They? did=not™“show her = percept Om Fy cive 
case. They did not express any opinion she may have 
had. They did not contain any evaluation or assess- 
ment of what she observed. They did not indicate 
that she recognized that anything she observed was of 
any particular significance. 


Her recordings were not satisfactory and 
did not meet reasonable standards. 


Dr. Turner said that Mrs. Lo's recordings 
didi not® set “forth! “any statementeof “eres SOcCLeLYs 
goals in Kim's case and the means it intended to 
employ to achieve those goals. 


a 


One; example “Ofthat tis) thatsMrsi7 Lo, in her 
tes tanmony*@alpon therthnquary, sardethat) she had 
understood from Mrs. Harvey that the Society "had six 
months' Society wardship of [Kim] and it had been our 
case goal to return the child to her home." 


I have read Mr. Carter's recording in Kim's 
idles Ll tdOese notiesetatorth jany.goalator, attalnmen: 
by the Society plindecedeut. states: 


EW itth Piceq andi atic awo rkemrngec ligent. case 
rellatronshaips, ‘casemgoals?etcxas this was 
legally restricted by the Popen's (sic) 
lawyer..." 


However, as I have written in Chapter XIV of the 
Report, I am satisfied that Mrs. Harvey had decided, 
before February 25,01976,ethat (Kimewouldsebe meturned 
to her home. 


ieetinens turne dist OeMTris elLomcerecorndangse 
theres is sno ment tonmotfecanyegoa lwinmthestrecornding 
undersadatemoti@hebnuarya2 jie eo 64 evienisehough two 
paragraphs are entitled "Assessment" and "Plan." The 
tplan™ wast simply sfor Mrs i hojtoavis ttetheshome (often 
and to try to offer encouragement, understanding and 
help. That is really skeletal. 


Under date of March 4, 1976, Mrs. Lo wrote 
"Once Kim comes home to stay the situation will be 
diferent. 2 2athatewasitnotwse thiouttasiia,goalr tos be 
attained. I am satisfied on Mrs. Lo's testimony that 
when she wrote that item she felt it was a foregone 
conclusion that Kim would be returned. 


That, as well as her lack of knowledge of 
The Child Welfare Act and of court proceedings there- 
under, 1s illustrated in the following series of 
questions put to her and her responses thereto: 


"QO. At the time you took over the file in 
middle or late February 1976 what did you 
understand the situation was with respect 
to Kim and what her future was to be? 

A. What do you mean future? 
Q. Where she was going to be kept, was she 
goumgq 4t0 (bet kept as) avrwardn of the 
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Children's Aid Society or was she going to 
be returned to her parents or was there any 
understanding or decision made at that 
time? 


A. My impression at that time was the 
child would return home eventually. 


Q. Who gave you that impression? 


A. We had six months" Society wardship at 
that time and my understanding was that 
when the wardship expires if there are any 
Special reasons the child would return 
heme. 


Q. Unless there were special reasons, 1s 
that what you say? 


A. Yes. 


Q.ef Well, Sjusteibecausie ty om chiads asaciix 
months' wardship you know now doesn't mean 
thatby oumacosurkdin ta hiawes app bi ctoimiso 
permanent wardship at any time or applied 
forheanv.e xittemssuon mo fiet he ot.emp or axniy 
wardship. 


A. I know now, yes. 


Q. You mean you didn't understand that at 
that time? 


Awa + TL. wasni-baconphetelyuaware>ofsithatunat 
that time. 


O.ensomyoulsunderstoodtroms they beginning 
that the child was to be returned to its 
parents? 


Aw» 2 TPrve..* 

and, a bit later: 
"Q. When you took over the file it was just 
presumed as far as you were concerned that 


the child was being returned eventually to 
the parents? 
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A. Yes. 


Q. And you didn't even know that any other 
course could have been taken? 


A. I Knew that the child could be made a 
Crown ward, but my feeling at that time was 
if we only got six months Society wardship 
at that time there was little chance that 
we could get Crown wardship later on." 


and, later, in cross-examination: 


he 0 U. okie weet hata oie a niet asdiy Soc i enny 
wardship was for six months, and I believe 
that 1t was your testimony that "I was not 
completely aware at that time that wardship 
might be extended". Is that a fair - 


Asspiethinkt watherinlewas sawarer that.-bhe 
Society wardship could be extended but not 
Unvithwsi dcasie.4 sb ath inks eerbels.ewed “that ekt 
would be very difficult." 


Thus I am satisfied that that mention of 
Kim's return was not the statement of a goal set by 
her or the Society, but it really was the statement 
Otesone thing auviurtua lly finevist ables «wha che wou ld 
probably have to be accepted by the Society. 


It was not until her recording under date 
of March 18, 1976 that Mrs. Lo wrote of making Kim's 
return home before the birth of the new baby "a goal 
for all of us [Annals Popen, Jennifer Popen and she] 
to work at for the time being." That was followed 
somewhat later by the comment "we know Kim would come 
back shortly." I infer that, even though Mrs. Lo, in 
conversation with Annals Popen and Jennifer Popen, 
Spoke {OT im eS ererLurn tase aL doe ts Lor gaslelesor Ss. ee Sle 
Still regarded it as an inevitable consequence of the 
decisaonlLormaithe Courteon. bebrivamige25 pulO 76. Mrs.sabo 
had not been present in the Court to hear that 
decision nor had she seen a transcript of the Court 
proceedings including Judge Nighswander's comments 
when pronouncing judgement. 


ThecnextaitrenmineMrs, eLos sarecordiungieto 


contain mention of the possibility of Kim's return is 
under date May 6, 1976. It was written in the 
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context of concern over the disruptive effect which 
Kim's visits with her parents had upon her. It was 
merely a statement of the alternative courses open to 
the Society considered by Mrs. Harvey, Mrs. Lois 
Eleanor Archer, Adoption Supervisor, Mrs. Kirby and 
Mrs. Lo and concluded as follows: 


",..-it was decided that Kim should either 
be returned home as soon as possible, or 
home visits be stopped and Kim be returned 
after her parents are adjusted to the new 
Daye 


There was no testimony to satisfy me that 
Mrs. LO was expressing any opinion that Kim's return 
waS an appropriate goal to be attained as distinct 
from an inevitable consequence to be endured. 


The concluding sentence of that item in her 
recording is unintelligible to me. It is as follows: 


"Since the home situation has been greatly 
improved and both parents are doing their 
best tO get -thinds Out Om elle sb eile. 
course, it is determined when the home 
visit be made before we decided which 
alternative between the two we are going to 
choose." 


I am satisfied that Mrs. Lo is expressing 
an opinion that the "home situation," whatever that 
may be, had improved. She sets out in earlier items 
a number of optimistic comments to that effect by 
Jennifer Popen and Annals Popen, but I am unable to 
find any real basis for the conclusion that the “home 
Situation" had improved. 


I am satisfied that Mrs. Lo is expressing 
her opinion that Annals Popen and Jennifer Popen were 
attempting to benefit from the Parent Effectiveness 
Training Course... Untortinately Lor the Valiaqity oF 
that opinion, the Course had begun only on April 26, 
1976, ten days before Mrs. Lo made that recording, 
and Mrs. Lo had not determined whether Annals Popen 
and Jennifer Popen were benefitting from it. 


There are two factors in my skepticism. 
The Course had just begun and mere attendance, even 
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accompanied by effort, is not synonymous with benefit 
to Annals Popen and Jennifer Popen. 


iMneed snot. bedabourethe pointes (Sinply.put;, 
I am not satisfied that Mrs. Lo decided that Kim's 
return home was appropriate as opposed to having 
accepredhithateiatawasi anevitable., =«forMrs.2Lo;7Kiam'’s 
return was notea goal ‘to be achieved.» To.her, it, was 
something which would almost inevitably follow in 
August, 1976 and the Society should prepare for it. 


I am satisfied that Mrs. Lo was one of the 
staff of the Society who were found by the Farina 
Committee and Mr. Zwerver to have an inadequate know- 
ledge of The Child Welfare Act and of child welfare 
practices and procedures. 


laganisatens &iedsathat iMrse WLommadeienany 
observations and recorded much of what she observed. 
I. am, sno:t- <Saituss: fisted’ -chat-csheeapprec rated the 
Significance of all that she observed and recorded. 
I am not satisfied that she recorded all that she 
observed and which, Known or unknown to her, was of 
Significance. 


Ilpaccept thewanalogy given, byaDr avTurner 
when he was asked if Mrs. Lo's lack of expertise and 
experience should not be factors to be considered in 
any assessment of her performance of her duties. Dr. 
Turner was not willing to say that she had performed 
well within the limits of her expertise and 
experience. The analogy he used was to assess the 
performance of one driving an automobile for the 
first time. He said. an observer. might say that. that 
person drove well for a beginner, but that would not 
be equivalent to the observer saying that that person 
drove well or even adequately. 


I share the sentiment inherent in that 
analogy. Mrs. Lo may have done well for one entirely 
unqualified to perform the task, but she did not 
perform her duties well or even adequately. 


Kim was entitled to more from the Society 
and from Mrs. Lo. 


T gacceptuDr.s Turner. soute sitamonva thati Mess 


Lo's recordings are not completely devoid of items 
which, if correctly interpreted and assessed, would 
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have been useful in the process of making decisions 
in Kim's case. 


I accept his further testimony that Mrs. 
Lo's recordings contain items which do indicate that, 
if a qualified and experienced social worker had been 
present at various events, such as conversations 
between Mrs. Lo and Jennifer Popen on February 27, 
1976, that’ social worker might have pursued or 
exploited the discussion to prepare the psycho-social 
history which he felt was necessary to the proper 
management of Kim's case. The Society and Mrs. Lo 
did not obtain an adequate psycho-social history 
during Kim's lifetime. 


In that latter area I am not prepared to 
accept that whatever Jennifer Popen told such a 
social worker, as he or she pursued the matter, would 
have been reliable. Dr. Curtin found her unreliable. 
Mme Carter: founather teos betas tproverbiail al far aad 
found her to be an unreliable witness even under 
Oath. 


Ileshare Dre Turner? saivilew © Hinata Musee 
seemed to accept naively whatever Jennifer Popen told 
her. He spoke of an "unevenness" in her recording 
mentioning Jennifer Popen's pleasant behaviour on 
occasion when considered in the light of the "hard 
indication" of repeated incidents of abuse to Kim. 


reall. of ‘this: crvrtreisme lerecognize scirat 
Mrs. Lo was in a very real sense an extension of Mrs. 
Harvey who put her in a position for which she had 
utterly inadequate qualifications. 


For that reason I do not propose to deal 
here, aS part of my review of Mrs. Lo's performance, 
with Dr. Turnemte fopimion ras sco, thes contradictions 
inherent in Mrs. Lo's recording under date of May 6, 
1976. He was surprised by the decision to dis-= 
continue Kim's visits preparatory to her return home 
while, at the same time, retaining intent to return 
her home. 


The reference to Kim's regression after her 
visits home was one item which Dr. Turner felt was of 
Significance and something to which a qualified 
social worker should have been alert. In his view it 
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should have been carefully examined and analyzed. It 
was not. 


BAareiersirhnaverwrittentthnatyuvin terms of 
numbers of visits to Kim's home, Mrs. Lo's visits 
were adequate. But the substance of those visits was 
not adequate. Mrs. Lo was simply the "friendly 
visitor" mentioned in the testimony of various well 
qualified witnesses. She was well-meaning, but she 
was ineffective because she did not know what to do 
Or Now io .d0 it Or how toa recor deotanatyiz entand 
interpret it and whatever resulted from it after it 
was done. 


An example of that lack of knowledge was 
illustrated by her failure to arrange to have Kim 
examined by a doctor after her return home on May 27, 
1976. The illustration is enlarged by her failure to 
request, or demand if need be, that Kim be undressed 
so that Mrs. Lo might examine her for any marks or 
indications of injury that might be apparent upon 
such external examination. 


Mrs. Lo Knew that Kim had suffered injuries 
on at least two earlier occasions. She should have 
been aware of the allegations of at least two other 
occasions of alleged injury and the incident of the 
fractured ribs. 


Teaccept Dr. “lurner=s -restimony that yene 
literature upon the subject of child abuse showed 
that such abuse was a recurring thing. Thus Mrs. Lo 
should have known that Kim, abused on prior 
occasions, might be abused again. Therefore the 
Society and Mrs. Lo should have arranged for Kim to 
be examined by a medical doctor at regular and short 
intervals of time after her return. 


On-"the “testimony Upon “the Inqutrys aba 
Satisfied that a lay person, such as Mrs. Lo, could 
not reasonably be expected to observe all of the 
injuries which were revealed upon the post-mortem 
examination of Kim's body. Nor could she be expected 
to recognize or assess the severity or likely cause 
of any injury she did observe. 


I also accept Dr. Turner's testimony that 


in 1976 it was known that certain injuries, in which 
I assume he included the injuries to Kim's pelvic, 
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vaginal and rectal areas, were not uncommon and that 
social workers had to be alert to them. 


thus: Jivani satisfied: thatewmMrsisibo should 
have arranged for Kim to be examined by a medical 
doctor. In my opinion such examinations would serve 
two purposes. They would reveal any injury Kim may 
have suffered. Mowe?! emp orit’an Gaby 0 oe 1 Ieire 
knowledge that Mrs. Lo had arranged for Kim to be 
examined, say, bi-weekly, must surely have deterred 
anyone from abusing her. 


In Similar vein I am satisfied that the two 
purposes of medical examinations, revelation of 
injury done and deterrence of anyone from doing 
further injury, could only have been enhanced by Mrs. 
Lo establishing a practice of undressing Kim on some 
Or most or all of her visits to the Popen home after 
Kimees returnetheredoneMaye27 > 9916. 


AlTvincallSaDTramn@satisipied that Irs. hordad 
not adequately perform the duties assigned to her. 
She failed Kim. 


Mrs) «Lows *fiaiibure “arose fico mative rarowm 
inadequate qualifications to perform those duties and 
from Mrs. Harvey's assignment of them to Mrs. Lo and 
then Mrs. Harvey's failure to provide adequate super- 
vision, guidance, advice and assistance to Mrs. Lo. 


Mrs. Lois Eleanor Archer is the only other 
social worker employed by the Society who had any 
involvement with Kim. Mrs. Archer was the Adoption 
SUpPeTVESOL, OF the Vs0ciety*and,VL4gath ened Gtnae 
involved supervision of the Children's Services 
Department of the Society and Mrs. Kirby. 


Thus Mrs Archer's “role ° Was Modest ana 
indirect. 


I am satisfied that Mrs. Archer was well- 
Gualpived sforshercpositivon and ithadtan texters ve 
background in’the/‘fLields of ‘education and ?siocral 
work. 


Mrs. Archer became aware of Kim and the 
Society's involvement with her while Kim was in 
hospital after her admission on August 31, 1975. She 
was aware that Kim would require care by the Society 
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when released from hospital. MiSie PAG n ete twiats 
responsible for the assignment of Kim's case to Mrs. 
Kirby, but that assignment was, in effect, a pre- 
determined selection. Kim, by reason of her age, was 
Pe wiemgqnroupdiang Ofinechildrens inetthes canewohrthe 
society who normally went into Mrs. Kirby's caseload. 


Mrs. Archer acknowledged that in her long 
experience she had not been directly responsible for 
Supervision of any case of abuse before Kim came into 
EMeMCANeCHOLethesSocrety.siShestestadied ethat: noi case 
for which she was responsible had been specifically 
designated as being a case of abuse. Mrs. Archer 
felt that in prior years fewer cases were so 
designated, but she was not prepared to say that that 
meant there had been fewer cases of abuse. 


Mrs. Archer testified that Mrs. Kirby re- 
ceived no particular instructions as to the services 
she should provide for Kim. Mrs. Archer seemed to 
feel that, since Mrs. Kirby would ordinarily ensure 
that any child whose case she was managing received 
good care in a foster home and also received medical 
examinationssand ane “by a ~docvorm «or epacdi atric lan 
who was fully aware of the child's case and its 
bustory, Merewaswnotiinecesisarvyintons Mrs alkKimbyyto 
receiver any; special instruction with reference to 
Kim. 


At first blush, on the testimony upon the 
Inquiry, I had felt that Mrs. Archer was perhaps in 
errorgin«sthatiview andeithat MrskyKurbye shouldehave 
received specific instructions about Kim. Since Kim 
had been a victim of physical abuse she might also 
have suffered other forms of abuse or neglect. I 
teltetheretorecsehateMiseeeksinb yesh ou ldgeha yembeemn 
instructed to obtain some special care for or 
assessments of Kim. On reflection I am inclined to 
agree with Mrs. Archer. The continued involvement of 
Dr. Singh, a qualified paediatrician, who had been 
involved with Kim's care in March, 1975 and again in 
September, 1975, probably was sufficient to ensure 
that Kim received the best of medical care, including 
appropriate assessment of her development physically, 
psychologically and emotionally. 


I am satisfied that Mrs. Archer interested 


herself appropriately in Kim's case. She made it a 
point to observe Kim from time to time when Kim was 
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in the Society's office. That was to enable Mrs. 
Archer to provide more effective and helpful con- 
Sultation in her weekly consultative and supervisory 
meetings iwiatho Mnsneek vbysz Mrsaikaaxby: Keepers: 
Archer well informed about Kim, but Mrs. Archer's own 
Observations of Kim were helpful to a better under- 
standing of Mrs. Kirby's reports to her. 


Mrs. Archer's testimony was to the effect 
that she became aware of, but did not participate in 
the making of the decision to return Kim. She 
learned of it from Mrs. Kirby when Mrs. Kirby told 
her that the Society was arranging to have Kim visit 
her parents in their home. Mrs. Archer said that 
home visits were initiated in respect of every child 
who was to be returned home by the Society. I am 
satisfied that that is good practice. 


Mes .JAricheritesitiicediithattequnt ieyine 
decision was made by the Society to return a child to 
the family home, the Society required visits between 
the child and parents to be in the Society's offices 
except in unusual circumstances. 


Mrs. Archer testified that she was not 
involved in or consulted about the decision to return 
Kim. She was not directly advised of the decision, 
but merely deduced it had been made when home visits 
by Kim were arranged. All of that was in keeping 
with the usual practice within the Society. 


I accept Mrs. Archer's testimony in this 
whole area. 


Mrs. Archer was aware of Mrs. Kirby's 
concern over Kim's proposed return home. She was 
also aware of the general nature of Police Constable 
Wyville's strongly expressed objection. That too was 
from Mrs. Kirby. Mrs. Archer was not able to say 
when she became aware of Mrs. Kirby's concern or 
Police Constable Wyville's remark. 


Mrs. Archer testified that it was not 
wnusuakvfioraorkers>inerthe Chptdren' ¢2services 
Department of the Society to be concerned about a 
decision that a child would be returned to his or her 
parents. She said that such decisions were not part 
of that department's "province." 
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I was surprised and disappointed to hear 
Mrs. Archer speak in rather defeatist tones when she 
testified in this area. My surprise and disappoint- 
ment have a common root which remains as I write. 
That common root is my assessment of Mrs. Archer. I 
regard her as a dignified and gentle lady, highly 
dedicated to the ideals of service to others in her 
life's career of teaching and social work in Canada 
and abroad, highly qualified to meet her own high 
Standards and with a will every bit as strong as that 
Of Mrs. Harvey. 


As I review her testimony in the light of 
all of the testimony upon the Inquiry my surprise and 
disappointment dissipate, but my high opinion of Mrs. 
Archer remains. 


Mrs. Archer spoke of decisions to return 
children being made by the Family Services Department 
ofethemsociety or ibyathe Courts -  .Shercontinued: 


",.e-you might express opinions or feelings 
as we often do in many situations, but we 
didn't expect these expressions to have any 
great validity because we were not in the 
decision-making position." 


When asked if the Children's Services 
Department was not in such a position because it did 
not have all the facts, she replied: 


"This is true and you see we were aware of 
this because in many situations, other 
Situations, where children were going back 
we were really concerned and we may or may 
not voice our concern but in many ways it 
wasn't our business." 


In another response, when asked if she or 
Mrs. Kirby had expressed any concern about Kim's 
proposed return when it was discussed early in May, 
1976, but only as to when it was to be effected, she 
said: 


"Not that I am aware of because this was an 
area between the two departments where we 
had often disagreed very thoroughly because 
Our Outlook on the service to the client 
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was totally different and there were many 
Situations where we had concerns." 


I am satisfied that that tone of defeat in 
Mrs. Archer's testimony came about because of the 
Organization of the Society whereby Mrs. Harvey was 
granted or assumed and maintained a role of dominance 
through the Family Services Department. I initially 
felt that Mrs. Archer should have entered into the 
controversy and opposed the decision to return Kim. 
I am now satisfied she felt or knew it was a hopeless 
contest because of the development of the Society's 
Organization and administration which gave the Family 
Services Department dominance with reference to the 
return of children from the care of the Society. 


Thus Mrs. Archer's resignation, as it were, 
to the inevitable is understandable. But Kim might 
have benefitted if Mrs. Archer had chosen to wage one 
more good fight no matter how hopeless it might have 
seemed. 


Mrs. Archer had no further involvement with 
Kim's care after her return home on May 27, 1976. 


As I near the end of this Chapter I wish to 
make it abundantly clear that, while I have expressed 
varying degrees of criticism of members of the staff 
OL@the’ Society, Tt ase cruLlereism tof Stic tes Skier owmana 
expertise and of their performance of their various 
duties. I do not recall that anyone who testified 
upon the Inquiry said that any person associated with 
the Society was other than conscientious, concerned 
and hard-working. Peamenotsito bevtaken*'to suggest 
Otherwise. 


The only other employee who testified was 
Mrs. Dorothy Winifred Myers. Mrs. Myers was the 
office manager of the Society. 


Mrs. Myers testified as to the procedures 
followed by the Society in preparation and mainte- 
nance of files, records and associated materials. 


Like everyone else, Mrs. Myers had no 
explanation for the hiatus in the administration of 
Kim's case between June 17 and August 31, 1975. That 
is understandable. No one put any record into a 
position where Mrs. Myers or any of her subordinates 
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would have cause or opportunity to deal with it and 
to perform the usual administrative functions. 


I am satisfied that Mrs. Myers properly 
fulfilled her duties in respect of Kim's case, 
INGVAd MGwaduUG sondastirrnoLent NoOotartication to Mre. 
Harvey and Mrs. Lo in late July, 1976 that the 
initial order placing Kim in the care of the Society 
would expire in late August, 1976. At that time she 
inquired as to whether the Society would be making 
anyesuLccuner* aDpLlcatlon -tomthe -Courteirn respect of 
Kim. 


I am satisfied that Mrs. Myers and others 
in the office of the Society, if required or request- 
ed to do so, could and would have quite adequately 
done many of the tasks related to preparation of the 
budget and financial records of the Society. It was 
not the fault of Mrs. Myers and others of the office 
Statieeor Sthessocwoty-sthateMres Lovattetound suc 
matters to be so demanding and time-consuming. 


Mrs. Myers, in her testimony, ‘spoke of 
rumours that pressure had been put upon the Society 
by Mr. Higgins. The tone of that testimony suggested 
that such pressure was improper. 


I am satisfied that, if there were such 
rumours, there was no factual basis for them. Mr. 
Higgins certainly acted vigorously on behalf of his 
clients and that vigorous action may have created 
pressures for the Society. There was no improper 
pressure exerted upon the Society by Mr. Higgins or 
any one else. Nor was any pressure improperly 
exerted by Mr. Higgins. 


Whatever sense of pressure existed was 
Simply the result of a skilled advocate practicing 
his profession vigorously and effectively coupled 
with the inadequacies of the Society and its staff. 


It may have been pressure, but it was not 
improper and it was not improperly applied. 


Mrs. Myers in her testimony illustrated the 
validity of the concern expressed by the Farina 
Committee and Mr. Zwerver that there was not an 
appropriate separation between the professional or 
Social twork Ustalt Vand “the clerical or office stat£ of 
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the Society. She testified that she attended manage- 
ment meetings and meetings of the staff, including 
office and clerical staff; called for thewpurpose of 
reviewing case work decisions and the rumours of 
improper pressure upon the Society. 
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Chapter XIX 


The Role of the Sarnia Police Force 


Before examining the role of the Sarnia 
BOI Ceti once 2 in shi misuilll fe yjeutwiisJap prop. lattes Ito 
befcrs OnPpast icutlas sprovistonss Ofechiie, Ch ihdawelsrane 
ACi das) Cewas ga 14199.5eand No Tosmialrheyla re samongeathose 
comprising Schedule 2-B to the Report. For the sake 
Obfbrevuty sinyth yseChapter jel, wiliedescribe “Thes€hrhd 
Welfare Act as the "Act" and the Sarnia Police Force 


as the "Force." 


Section 21 of the Act gives to a constable 
Or Other police officer, who has reasonable and pro- 
bably grounds to believe that a child is apparently 
Mmnisneed: off protection, <authority towbaketthat i chitad 
to a place of safety and to detain the child pending 
appilaycatlonato hajaqudgelud«Thebauthounny so, .gqiswemavo 
police officers is the same as that given to persons 
such as the Director appointed under the Act and the 
LOCard as dsunge CA OFS) OTC Ind Gen Yseravduasocietiles or 
persons authorized by any of them. 


Section 49 of the Act makes it an offence 
Lormsany.sperson shavinga-thescane,acus tody gacont ro laor 
changesof aschildsetosialbatonprotectathat achild. 


The members of the Force, like all other 
members of the community, are subject to the provi- 
stons nofhesecteVvonsi4imofuathe chet ietBywthat..sectiron 
every person having information about physical ill 
treatment of a child or of a child's need for protec- 
tiOn ws. Bequired to. mepoct sthe anformaiey onnito ca 
children's aid society or Crown attorney. 


The involvement of the Force in Kim's life 
DEG anwkOn 6M On diaivine Olney 04, ue 69 abs, Aero OG eis 3 0 
OsClLoOcKstingthesafternoongofathat adavges Dr. Jumean 
telephoned the Force. He spoke to Staff Sergeant 
JameswAllLan,:sa-poiircesoftiiecr unucharnge..of the 
Moradity.OGf ice,oiathe~Korce. .thesMoralitysOfiilceso£ 
the Force is responsible for the investigation of 
cases or reports of child abuse. 
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Staff Sergeant Allan was aware that Dr. 
Jumean was a medical doctor practising in the City o£ 
Sarnia .uStabE Sergeant Ablan testlEwedithaweD ae 
Jumean stated that Kim had been brought to his office 
that day by a person who wished to remain anonymous. 
Dr. Jumean told Staff Sergeant Allan that Kim then 
had a cut and severe bruises on her face, neck and 
buttocks. Dr. Jumean continued to say that Kim had 
been admitted to hospital about six weeks previously 
when she had a broken arm. Dr. Jumean told Staff 
Sergeant Allan that about three weeks before his 
telephone call he had treated Kim for a respiratory 
problem and noticed she had then a black eye. In the 
Same conversation Dr. Jumean spoke of what Staff 
Sergeant Allan chose to call "hearsay evidence" that 
Annals Popen, when drunk, assaulted Jennifer Popen 
who, in turn beatrkim, 


Dr. Jumean's testimony was confusing. I 
have dealt with the confusion in Chapter VI of the 
Report while reviewing events in Kim's life between 
Aprils 30handsAugusic? 3U,21975ee Asdisevurbortho lrestiae 
review, I am satisfied that Dr. Jumean telephoned to 
the Force on June 16, 1975, but Kim had been brought 
to his office on June 6, 1975. 


In keeping with the procedure of the Force, 
Staff Sergeant Allan dictated a memorandum about that 
telephone call. That memorandum was typed as an item 
in the Force's Investigation Report upon the inci- 
dent. As the matter proceeded, other items were 
added to the Investigation Report by police officers 
involved from time to time during Kim's life. A copy 
of it was filed as an exhibit upon the Inquiry. 


When asked what action he had taken upon 
receipt of that information from Dr. Jumean his reply 
was: 


"A. I had nobody working that afternoon so 
the investigation was assigned to Constable 
Gander the following morning. He was ad- 
vised to go to the Children's Aid and have 
a worker accompany him to the residence." 


That action by Staff Sergeant Allan was not 
appropriate. Witnesses who appeared upon the Inquiry 
and who were asked any question about it were 
unanimous in the opinion that reports of abuse of 
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children are matters of serious importance and should 
receive a high priority. 


Police Constable Gander testified that he 
had been assigned to the investigation between 9 and 
O207 Oe Cc hock muringithe mornang sof dune 1/7oh975. 


He was asked what he had done then. His 
reply was: 


LA We Lily al whnadmtodgo stor-couresthactemonning 
at ten o'clock and as soon as I got out of 
COuUrbeIuAUSS ewentrdirectlyeactross togthe 
Children's Aid Society. At approximately 
10:20 A.M. I arrived there and talked to 
Mas eDick ys" 


Police Constable Gander then had not acted 
immediately upon the assignment. 


The effect of Staff Sergeant Allan's delay 
in assigning the case to Police Constable Gander, 
compounded by Police Constable Gander's delay of 
about one hour, was that for about twenty hours after 
receiving Dr. Jumean's telephone call the Force did 
nothing to ascertain whether or not Kim was in need 
OLFPLOLeECt Lone 


What Sram tabout.tomwrite may ber-ashaweah 
statement, but in my view it is merited. The Force's 
response to Dr. Jumean's telephone call was akin to 
dereliction of duty. 


Some witnesses upon the Inquiry suggested 
that the source of any report of suspicion of child 
abuse might affect the initial assessment as to the 
validity oOfsthe report, iwhertenor- of thetsugges tion 
was that reports from medical doctors would be given 
high credibility immediately because medical doctors, 
by training and experience, had abilities to detect 
and assess injuries that might not be observed by 
laypersons. They too might have some ability to 
detect the presence or possible presence of abuse in 
Belation) totanyadn jury  suiteredmby) ascirwla: 


in uehasyanstances onydunes Loz? lO Satcabopt 
23:30 pem.3stherForce shad meceivedVirom-a= medical 
doctor a statement that within the preceding six 
weeks Kim had been in hospital with a broken arm on 
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One occasion, she had a black eye when treated for a 
respiratory ailment on another occasion and she had a 
cut lip and severe bruises on her face, neck and 
buttocks when presented to that doctor on yet another 
occasion. In six weeks three distinct incidents of a 
broken “bone, “anbiackveyves" ancutt lip sandase vere 
bruises, all apparently within the personal knowledge 
of the doctor reporting the matter to the Force. 


Im addition to’ that” wntormatiron, the doctog 
also reported to the Force the suspicion of his 
informant, whom he did not name, that Kim was the 
victim of abuse. He reported the suggested chain of 
assaults, beginning with the assault by a drunken 
father upon the mother who then assaulted the child. 


It is incomprehensible to me that any 
police officer would, without immediate investigation 
of the circumstances in that child's home to satisfy 
himself or herself as to the child's present safety, 
permit the child to remain in that home. For about 
twenty hours Kim remained exposed to all the risks 
inherent in the circumstances reported by Dr. Jumean 
to the Force. There was a history of earlier illness 
and severe injuries. There was a suggestion of a 
drunken, abusive father and an abused and abusive 
mother. Even without more there was ample cause for 
concern Eor the ’saftety “ot “a "child in "such condi — 
tions. 


Staf£ Sergeant Allan's only excuse for not 
assigning a police officer to make an immediate in- 
vestigation was "I had nobody working that after- 
noon’) -ceven 1fall~ other orticers /inwthne “Morality 
Office were already assigned to equally important 
matters, and there was no suggestion they were, there 
must have been a member of the Force, on duty or 
available for duty, who could have been assigned to 
begin an immediate investigation. 


Even if the Force were so understaffed and 
overworked as to prevent the immediate assignment of 
a police officer, and again there was no suggestion 
that that was the situation of the Force, a duty lay 
upon Staff Sergeant Allan and thus upon the Force to 
have reported the matter to a children's aid society 
Or Crown attorney pursuant to section 41 of the Act. 
Such a report was not made until about twenty hours 
had expired. 
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When Police Constable Gander did report to 
the Children's Aid Society on June 17, 1975 he gave 
COMMITS mepiucki aid tro! Mus  PSaudiiotethe? Socvetty iehe 
information which he had. The Society responded 
promptly. 


However, in the transmission of information 
Orally from Staff Sergeant Allan to Police Constable 
Gander and again orally from him to the Society, an 
error or misunderstanding arose. Mrs. Saul and Mrs. 
Dick understood that the call to the Force had been 
anonymous.’ They did not understand ‘that Dr. Jumean 
had made the call to the Force. 


Having reported to the Society, Police 
Constable Gander accompanied Mrs. Saul and Mrs. Hoad 
to find and examine Kim. Effectively, he relied upon 
their assessment of Kim's physical condition and 
their determination that there were not then grounds 
to justify her removal by the Society. 


In my view, Police Constable Gander's 
reliance upon that assessment and determination at 
that particular time was appropriate. The responsi- 
bility for Kim's protection at that time lay primari- 
ly upon the Society. 


Police Constable Gander rendered any assis- 
tance required by Mrs. Saul and Mrs. Hoad on June l7, 
1975. He prevented Jennifer Popen from removing Kim 
before the Society's workers had satisfied themselves 
as to the circumstances then existing. 


Police Constable Gander relied upon Mrs. 
Saul's statement to him that she would advise the 
Force of observations made by Society's personnel who 
were to visit the Popen home within the following 
week. Mrs. Saul denied having made the statement, 
DUtes as Outlined» 4:ne Chap tern Vasofytine Repomteped 
prefer Police Constable Gander's testimony to that of 
Mrs. Saul in this area. 


On July 2, 1975 he telephoned Mrs. Saul and 
learned that Kim's case had been assigned to Mr. 
Carters 


Ons duner.s:,. 1975; Mrsawkuly> off wie Lambton 


Health Unit had telephoned the Force for some infor- 
mation about Kim. Staff Sergeant Allan advised her 
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of Police Constable Gander's comments as recorded in 
the Force's Investigation Report and that the matter 
now lay with the Society. 


The Force's Investigation Report contains 
no mention of that telephone conversation with Mrs. 
Kulys 


The Force did nothing further and had no 
involvement with Kim until August 31, 1975. 


L amecr nercals ot itherF or cemior  notebaveame 
undertaken any investigation to determine whether or 
not there had been any breach of the Criminal Code or 
ofmany othe re diegis1 ation ssiuchy<asstthessActs I 
appreciate that Kim's protection was primarily the 
Kresponsibr lity, iofwthes Societys whomitadsag duit yaito 
provide and ensure that protection. 


To sayr-thatsthe® prime, ~responsibilrrys for 
Kim's protection lay with the Society does not excuse 
the Force of. 1. tse duty to investigate the report of 
Other offences. Included in the list of alleged 
offences mentioned by Dr. Jumean were Annals Popen's 
assaults upon Jennifer Popen and Jennifer Popen's 
assaults upon Kim. Those latter alleged assaults, if 
investigation supported the validity of the informa- 
tion, would have justified prosecution of Annals 
Popen and Jennifer Popen other than under section 40 
ere tive sActt 


The full extent of the Force's investiga- 
tion of the matters mentioned by Dr. Jumean was 
Police Constable Gander's visit with Mrs. Saul and 
Mis.9 HHoad..t or sie es iim son dunes PAGO 252 amd shais 
telephones calle toiMrsee Saulwontduly. 267 1Log75a 


That was not an investigation in any real 
sense. No effort was made to ascertain the circum- 
Stances surrounding *Kimss hospLltalizavions wiuh=a 
broken armyor the i1neidents)of Sthe ibiack teye- No 
effort was made to inquire of Dr. Jumean as to his 
Observations On any occasion. No effort was made to 
resolve the apparent discrepancy between Dr. Jumean's 
report of severe bruises on Kim on June 16, 1975 and 
the: inability of. Mrs.es5aul and iMus.Hoadate seerany 
bruises on Kim on June 17, 1975. The discrepancy was 
explained to my satisfaction upon the Inquiry. As I 
have noted in Chapter VI of the Report, Dr. Jumean 
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Saw akimeon .JuUne 96,1975 7) not on dune -l6:, (9765and an 
that period of eleven days from June 6 to June 17, 
1975, the bruises had healed and were not so visibly 
apparent. 


By eal bingetoeconductela Eul leand™proper 
investigation of all of the elements of Dr. Jumean's 
report the Force failed Kim. 


MENOLLOSOL Olly ceSiorces. SLi VON tar lows 
centred on their duty and willingness to serve and to 
DIEOtTECE: 


Kim needed the service and protection of 
the Force. That would have been inherent in such an 
investigation. She did not receive it. 


Kim@invJuneyilo75 was’ five months. told pra 
helpless defenceless child. Upon the basis of the 
testimony upon the Inquiry as to the information 
which the Force would have found in June, 1975 had an 
appropriate investigation been undertaken, I am 
satisfied that in June, 1975 sufficient evidence was 
available to merit an application to the Provincial 
Court (Family Division) to declare Kim to be a child 
Lip seneedmor protectvony No one now can say what 
result might have come from such an application. One 
result might very well have been the prevention of 
the ultimate tragedy. 


Kim needed the protection that a proper 
investigation by the Force would have offered to her. 
She did not receive it. 


On August 31, 1975, a somewhat different 
Situation developed. Kim was in hospital. She had 
suffered injuries. Medical personnel were concerned 
for her safety. 


This time a member of the Force responded 
promptly to the call from the hospital for assis- 
tance. He was not a member of the Morality Office of 
the Force, but he attended to provide police service 
and protection until a member of that office was able 
to respond. 


This time Police Constable Wyville, a 
member of the Force, promptly notified the Society of 
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the situation and the Force provided assistance to 
Mrs. Dick of the Society when she attended there. 


This time Police Constable Wyville and 
Other members of the Force did undertake an investi- 
gation because of what was observed and learned at 
thewhospita bron vAugueite3 ls, 2b9)/ 5 


As a result of that investigation and after 
Con sapliva trom twitch oie GS Bown GAbin oO Tae ye Once 
Constablerwyvrllepuion: October L6q5 89 75n tswoverren 
information alleging that Annals Popen and Jennifer 
Popen; ‘contrary toesection 40 of ‘the Act, hadeéiavled 
to provectoekime during *theoperi codearonnmd anuaryiel kh; 
b9,7 5paxtherdate -ofrher abinth; suntriceAugust 31 paki. 


In Chapter VI of the Report I have reviewed 
the testimony given upon the Inquiry as to the con- 
Sultations between members of the Force and the Crown 
Attorney. I have concluded that the Force was well 
advised to proceed under the Act rather than by way 
of a charge, perhaps of assault causing bodily harm, 
under the Criminal Code. 


Having said that, I add that the extent and 
quality of the investigation conducted by members of 
the Force sand@thesipreparationwtor strialinwerel mot 
Satisfactory: 


So that readers of the Report might better 
understand my comments and the reasons for them, a 
copy of the Force's Investigation Report is repro- 
duced as Schedule 2-0 to the Report. Henceforth in 
this chapter I shall: sometimes.call the Force's 


Investigation Report merely the "Investigation 
Repowts. 


The Investigation Report is composed of ten 
paragraphs on about one page of paper typewritten for 
Staff Sergeant Allan and Police Constable Gander. 
Two of those paragraphs recount the information given 
by Dr. Jumean by telephone on June 16, 1975. Seven 
recount Police Gander's actions and information 
jatnedwthereciromionhcuunestich, bl 97th: The tenth 
recounts Police Constable Gander's telephone call of 
Jus va veal oe 


On less than one page, in eight brief 
paragraphs, Police Constable Wyville recorded the 
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actions of himself and other members of the Force on 
Augustpsilyelo/SesneThestastsofi» thoserparagraphs. was 
Simply a statement that Police Constable Wyville 
advised Annals Popen and Jennifer Popen that an 
investigation would be held and charges might be 
aids 


The Investigation Report does not disclose 
any further action by Police Constable Wyville or any 
other member of the Force. Upon the testimony given 
during the Inquiry, I am satisfied that members of 
the Force did various things after August 31, 1975 in 
purported investigation of Kim's injuries. MThey did 
not follow the procedure which Staff Sergeant Allan 
Said existed whereby the Investigation Report became 
an Ongoing document with each development in the 
investigation being recorded by the officer involved. 


The reason for such a procedure is appar- 
ent. It enables supervisory officers of the Force to 
ascertain quickly and concisely the state of any 
investigation at any time. It (ls mas .conviendient 
Summary of information and saves the supervisory 
officers the task of reading the note books of all 
officers each time the case is reviewed either for 
police purposes or to respond to questions from other 
sources. An instance of the latter was the telephone 
cali. LromaMrs.«.Kuly..0f rhe. LambtonnztHeal thaUnien,to 
StathipserngeantsAl Lan.on,Junet)3s,-2190/ 54.4650 farm.as. the 
written record of the investigation is concerned, 1f 
Mrs. Kuly had telephoned at any time after August 3l, 
1975 Staff Sergent Allan would not have been able to 
tell her anything more than he had on June 18, apart 
from Police Constable Gander's telephone call of July 
Qeel IIS Bsndethereventssofe August 33:.b7) 1/9775 all of 
which, as recorded, occurred at the hospital. 


The procedure of updating the Investigation 
Report enables supervisory officers of the Force to 
have a recorded base of information to serve as a 
basis for directions to junior officers engaged in 
various aspects of the case. It makes easier the 
task of the member or members of the Force who must 
prepare instructions for Crown Counsel prior to any 
hearing or trial. Hereafter I will sometimes call 
Such instructions the "Crown Brief." 


Form the.assistance,of -ceaders ofs-this 
Report, a copy of the Crown Brief in connection with 
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the charge under the Act laid against Annals Popen 
and Jennifer Popen is reproduced as Schedule 2-D to 
the Report. 


Police Constable Wyville was the member of 
the Force who was regarded as being the investigating 
officer. As he testified he referred to what he 
called his “investigation notes." He said that his 
involvement with Kim's case began with the call from 
the =hospytdl=to-‘the “For cer "ate abou 44) 2e0"t orm. on 
August 31, 1975. He was not certain that he was then 
made aware of the Investigation Report begun by Staff 
sergeant Alvanon June'“i65% 7975 "and* cont pnhuedmpy 
Police ‘Constable ‘Gander on*Jdunevl?] ‘and July™5 41975" 
Certainly he saw the Investigation Report when he 
added to it paragraphs numbered 11 to 18, inclusive, 
outlining events of August 31, 1975. 


Ons tAuGgu se’ "S14, S59 754 Pobre eneons tatow ce 
Wyville arrived at the hospital shortly after Police 
Constable Kennedy who remained, but who had only a 
minor involvement. Police Constable Kennedy had been 
dispatched to "cover" until a member of the Force's 
Morality Office was available. 


That was an appropriate assignment. A 
police officer was in prompt attendance at a situa- 
tion in which medical personnel at the hospital were 
concerned for Kim's safety in the presence of her 
parents, one of whom wished to remove her from hospi- 
tal. The medical personnel requested and received 
prompt service and protection by the Force for Kim 
and themselves. 


Police Constable Kennedy had seen Kim and 
her injuries. He said those injuries were shown in 
the photographs taken later that day by Police 
Constable Turner. Police Constable Kennedy said that 
what he had seen of Kim's injuries satisfied him that 
she was "badly battered" and that her injuries were 
caused del rboeratry, noteraccidenrtarly. Porsree 
Constable Kennedy had remained with Police Constable 
Wyv Prew Tors a Short time; especially" whrLe "POrrtce 
Constable Wyville interviewed Jennifer Popen. Police 
Constable Kennedy made no notes of the incident and, 
as he said, he was "hazy" as to what had occurred and 
who were present. He was unable to recall even the 
day of the week on which these events occurred. In 
his testimony upon the Inquiry, he said he had then 
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told Police Constable Wyville of his own visual and 
aural observations. 


Police Constable Kennedy's involvement was 
SO minor in the eyes of Police Constable Wyville that 
On October 23, 1975, when Police Constable Wyville 
prepared the Crown Brief he did not mention Police 
Constable Kennedy. 


In my view, regardless of the seemingly 
minor role he played, Police Constable Kennedy should 
have kept some notes of the occurrence. Li nothing 
else he was present at a discussion between the 
investigating officer and Jennifer Popen who, if not 
immediately a subject of investigation, would likely 
soon be such a subject. 


Thie, absence Goof notes *seemed! storibe 
symptomatic of the approach of the Force to the in- 
vestigation. They seemed to approach it as a minor 
matter which did not merit the careful investigation 
and preparation for trial which would be entailed in 
cases which they regarded as being more serious. I 
will make reference to some of the oral testimony 
given upon the Inquiry which supports my view. 


Police Constable Wyville was asked to 
describe the investigative procedures he undertook. 
He told of having spoken with Mrs. Hewitt, a nurse, 
OneAuGgustH 3178 lo7bSratetheshosprtai sy .eShempermnueted 
himstotseet Kime’ “She’tsardethat* doctors? felts Kim was 
an abused child. Mrs. Hewitt told him of Kim's ad- 
mission to hospital "the evening before that," but he 
made no notation of the time she mentioned as the 
time of admission. 


Hospital records and other evidence upon 
ther inguamys chow sthatekKamiwaswpresiented atjithe 
hospital candwadmittedsatnaboutwl= 2Z5satmeanwehenvery 
early hours of that day. That is hardly "the evening 
before." Absence of records of details of that 
nature from police reports is an indication that the 
Forcemdidemotyvateleas teunititalilve. regard skamiuis icase 
as one meritting careful and meticulous investigation 
and preparation of records thereof for police files 
and possible proceedings in Court. 


Police Constable Wyville did speak with Dr. 
Thorpvand. Dr.socingh: while tat the hospital. “He was 
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told by them that they felt Kim was "a misused or 
battered* child vor both. 


Police «Constable iWyvaiLle vsardi that the 
injuries he saw on Kim were as shown in the 
photographs taken by Police Constable Turner. 


Police Constable Wyville testified that he 
had spoken with Annals Popen and Jennifer Popen at 
the hospital, but it was a rather fruitless effort. 
Annals Popen was not communicative except to the 
extent to which Jennifer Popen permitted him to be. 
Jennifer Popen attributed Kim's injuries to Kim's own 
activity and falls from her crib and dresser drawers. 
Jennifer Popen was hostile, resentful and uncoopera- 
tive. None of that is recorded in the Investigation 
Report or in the Crown Brief. 


Police Constable Wyville testified that 
Mrs. Hewitt had been concerned about Jennifer Popen's 
attempts to remove Kim from the hospital before the 
arrivalwWwoitany menbenoorr the: fornce: Tha twirsjords 
recorded in the Investigation Report or in the Crown 
Brief. 


On the basis of the testimony of skilled 
and experienced social workers who appeared as 
witnesses upon the Inquiry, I am satisfied that 
information as to the conduct and attitude of parents 
pnetherfaces of pwnjuryadtowthei rech?ldtand? ras ieoethe 
remarks made by them in explanation of the child's 
injuries, is of importance in the investigation and 
Ongoing management of cases of child abuse. That is 
particularly so when, as in Kim's case, on the basis 
of expert medical testimony, those explanations are 
not reasonable when considered in the light of the 
nature and extent of the injuries suffered by the 
child. They are not consistent with the nature and 
extent of the injuries. 


i samt satis 1 Pad tthat unformatdon “ahithasc 
sort, while it might not be admissible in a prosecu- 
monwnderhthemcriminals Codemahleqmngivithat fonesor 
both of the parents had assaulted the child, would be 
of assistancentolawprovirecran yudsce; subbing 49np 
provincial court (family division) upon an applica- 
tion for an order declaring the child to be a child 
in need of protection under the Act. 
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Even if the Force was not directly involved 
in the application by the Society in the Provincial 
Court "(Family Division) tot *the Countysof -Lambton for 
Sucneany order, —tiewkor ces+ ans pertormance of Lts 
duties as set forth in section 55 of The Police Act, 
should*have *recordéd that information: so that it 
would be available if a member of the Force was 
Caugledwuponmeby= the, Socrvety for information or iwas 
Subpoenaed as a witness upon the application. 


As I have mentioned in other chapters of 
the Report, I am aware that the Society was insular 
and did not initiate and maintain contact with other 
institutions and agencies in the community, including 
the Force. However, if someone from the Society had 
telephoned the Force for information, as Mrs. Kuly of 
The Lambton Health Unit had done on June 18, 1975, 
and, like she, had had to rely solely on the informa- 
tion which any member of the Force would have had 
available for the appropriate disclosure from the 
written records of the Force, that information, 
Valuable tonmthe Soclety#to "stpport Lts application, 
could not have been given because it was not 
recorded. 


I recognize that if the person from the 
Society were persistent or aggressive and went beyond 
the written records of the Force and spoke directly 
with Polfrcer'Consitab leewWwyvilleirhexrmiaght have 
remembered this information or have had a note of it 
somewhere. He did testify that at the hospital on 
August 31, 1975, heMteld@Mrs?=Dick of HisSYprLer= in- 
volvement at that time" and explained the difficulty 
he had encountered in talking with Annals Popen and 
Jennifer Popen. He said that as a result of that, 
MES me ECK A Whiners Solngn, and pertaps* Drm. “shhorp, 
interviewed Kim's parents. His uncertainty as to Dr. 
Thorp's involvement was another instance of the 
frailty of Police Constable Wyville's memory and his 
lack of adequate notes. 


I recognize as well that the Society bears 
the prime responsibility for the preparation and 
presentation of an application for an Order declaring 
a child to be a child in need of protection under the 
Act. However, that does not relieve the Force of its 
duties under The Police Act. 
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Under section 55 of The Police Act, members 
Of) the.Force 


"are charged with the duty of preserving 
the peace, preventing...crimes and offences 
».eapprehending offenders, and laying in- 
formations before the proper tribunal, and 
prosecuting and aiding in the prosecuting 
ofwottenders.s4.i5 


The Force was responsible for the investi- 
gation of the circumstances surrounding all of Kim's 
injuries and, if the results of that investigation 
warranted it, the prosecution of anyone who caused 
those: anjuries or, by siai lang sto “protect her;wper— 
mitted her to suffer those injuries. 


As mequined byathe, PobleesActpathes; boOnece 
assumed those responsibilities. But having assumed 
them path es -horoeudi danotesade quate livnaefu Lois lees 
Obligations or perform its duties. 


On the basis of the testimony presented 
upon the Inquiry, there were various incidents.of 
Kim's hospitalization, illness, injury and alleged 
Ln UG. which. oc¢cursed -prmlorgto Augusiteside 2975.4 | Ade 
of those incidents should have been investigated by 
the »~Bornce:. 


The first incident was Kim's hospitaliza- 
tion on March 22, 1975 when her major injury was the 
severe fracture of her left humerus. 


As I have noted earlier in this chapter, 
that incident should have been investigated in June, 
1 On) See DU. teWas- ROCs «- The; sbnwieis tL. gail On; cRe.pone t pias 
Silent as to what investigative steps were taken 
abter, August. 31, 19756 .,The: Crown, Briet..se noteveny 
informativerss “btmsays -lm effectonLy + thats humthesr 
investigation" revealed Kim's medical history, 
including fadmitted tos St..doseph!s»Hospita lw wth, a 
Lracturedijileft arm. onsMarch.225) 1975.5 


I presume the reference to "further inves- 
tigation" means that Police Constable Wyville did 
something and learned something after talking with 
"dectors and nurses” at’ thes hospitalon.Augusts3s il; 
1975, but the Crown Brief does not indicate what he 
did or when he did it. 


yoy. 


Thea Crowne Briel goes vonritos say! that Mr. 
Carter ofdtherSociety canktgevenpasts history rand 
involvement with the Popens." An examination of Mr. 
Carter's testimony upon the Inquiry shows how limited 
Such testimony would have been. Mie Ca ntiem hs 
involvement with Kim's family was minimal when the 
Crown Brief was prepared on October 23, 1975 and even 
that involvement was subsequent to August 31, 1975. 
That was hardly "past history and involvement." 


The Crown Brief continues with the notation 
that Mrs. Hewitt saw the marks on Kim on August 3l, 
1975 and had seen similar marks on her in the past. 
There is no explanation of the meaning of the words 
PiMmcicmpast mre arheys related tro! ithes March t2279 1975 
incident, the Crown Brief would seem to be in error 
becausesin all Dor her itestimony qupon= thevwingquiry, 
MrsesHewitt. did not say that on March, 22, 1975 she 
Saw any marks on Kim, let alone marks similar to 
those which were on her body on August 31, 1975. 


She testified that she had interviewed 
Jennifer Popen on March 22, ‘1975 when Kim was 
admitted to hospital. She said that Jennifer Popen 
gave a number of conflicting explanations for Kim's 
injuries. The Crown Brief does not mention that. 


I have already written about the signifi- 
cance of evidence as to the behaviour and attitude of 
parents and the explanations they give for any in- 
JuUBlesmetOorcheiryehi ia. 


The Crown Brief mentions Dr. Singh and his 
testimony. Most of the notation in the Crown Brief 
is a recital of the nature of Kim's injuries on March 
217 °1975 “andvAugust#31;°1975.°o°There’ is*ho- mention 
that Dr. Singh had spoken with Jennifer Popen in 
March, 1975 and she had given to him an explanation 
for Keim Stk¥n7 inv ebuty thee exp hanatrvon did not 
correspond, tovorm"was not’ compatible with" "the nature 
oni Kinverinyuryns oe het nattiretor=thetingjuby tand= tne 
inadequate explanation for it formed the basis for 
Dr. Singh's suspicion that Kim had been abused in 
Marchyelg75  eathes notations concludesowilthyDr ey Singhs 
opinion, expressed in the present tense that Kim is 
fhattered “feu Byethe *ise of thetpresentStense*™ that 
Opinion does not relate to the March incident. 
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While 'the>Crown Brief tndicates= Chalepre 
Singh vexaminmedskimeonyMarch 2/7Pi Por syethae Tes noe 
corrects "Henexamined NhertoneMarchnez6y wise .cniis 
typewritten report upon that examination is dated 
March 27, 1975. In that typewritten report he wrote 
of his suspicion of child abuse and the basis for the 
suspicion. He also prophesied that if Kim were not 
protected "She might end up with a fractured skull." 
That prophecy is not mentioned in the Crown Brief. 


The Crown Brief mentioned Dr. Jumean. His 
testimony was expected to relate to his examination 
of Kim on June 16, 1975 and to two events during the 
preceding six weeks. It was not related to the 
injury ofiicMarchre 225) LOP5.Ss7 Dew umean* seaescuimony 
upon the Inquiry showed he had not seen or attended 
Kam Tduyvangs herphospitain zation gun Marchi ero is. 


Thus the Crown Brief contained little 
information yrabout Kimys vhospitalbizattoneinwascn, 
1975 and the serious concern it caused to Dr. Singh 
who suspected that Kim was, even in March, 1975, a 
Victim? of pabuse: and tn danger + ofs avrecurrencenor 
abuse. 


The Crown Brief continued Kim's "medical 
history" with the notation that she was "admitted 
again with black eyes on April 22, 1975." The only 
other reference in the Crown Brief to black eyes or 
black eye is in the summary of Dr. Jumean's testimony 
as expected by Police Constable Wyville. In that 
Summary there is a reference to Dr. Jumean's having 
seen Kim with a black eye when he examined her at 
hospital for a respiratory ailment about three weeks 
prior to dunerl 6; L975. SApe $22 ao else Cetra nay 
much earlier than "about three weeks" prior to June 
6"; Lodo. 


The evidence upon the Inquiry was that Dr. 
Jumean- admitted «Kiim ito shospiitalijion ~Apra 19262 oon 
because Ot alTres pita tony ei neect ton, Up:On Pet re 
Inquiry, after he had confirmed that he had admitted 
Kim to hospital at that time he was asked the 
following question and made the following response: 


Osi iragh tse Now piidTds youfmalisegany 


observation at that time of child abuse or 
any “external signa or ele 2m Aorie ofits 7 5¢ 
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Thin wNo sire” 


Nome sOiesthierdocument sre latiimngs toi ‘the 
APMiAlga Oe) admassd onmtonhospatalamentwonmtirait<4 
black eye or black eyes had been noted at that time. 


THeSsCrown Brie& poeineserrortassto the? date 
Ofukimius@admiss ion {to ehospi tals ingAprihy 1975 and as 
to the presence of black eyes when admitted. 


ThesieGrownnBritetmishiscubs tantidilslys cOnrect, 
so far as it goes, with reference to the injuries 
discovered on August 31, 1975 when Kim was admitted 
LOPhesprcaicnn Buitnaiti iss noti completes. 2aktiimakest no 
mention of the discovery, by X-ray, of fractures of 
ribs suffered by Kim some weeks earlier, between her 
admissions Eto. hnospital gnaMarch;, J97S5eand August, 
OFS: 


Another deficiency in the Crown Brief is 
the absence of any reference to an incident mentioned 
bya Mus. eHewit th inegherstestimonysuponmtheriinguirys 
She spoke of having seen Kim, with Jennifer Popen, in 
a shopping mall in Sarnia at some time, perhaps in 
Tune, wWuyeoraAugusty;el97 Saak She ssatderthatykKim had 
black eyes then and she spoke of Jennifer Popen's 
rather brash behaviour. 


The Crown Brief is inaccurate in two ways. 
LEVss sinaccuratesin! someto£eitsecontentt:se tsi s 
inaccurate because of itsS omissions. 


Police Constable Wyville testified that in 
hesainvestigatszonsronsand atte Augus tes oglo7S ane 
spoke ijwatheMrs<« ye bickWwandiMrs Carter lofiwthe’ Socpetyy 
Mrs-.cHewitt,  Dr.oSingh,»Drz.Jumean;.Polace Constable 
Turner, Police Constable Kennedy and Miss Jean Cappa 
who was in charge of hospital records. 


There was no testimony to indicate what in- 
formation he sought or received from those to whom he 
spoke. As I have attempted to show by my comments in 
this area, the Crown Brief is not very enlightening. 


Uponsthe prosecution of Annals. Popen,and 
Jennifer Popen upon the charge under section 40 of 
the Act, the only evidence was the summary read by 
the Assistant Crown Attorney. It was essentially a 
recital of the Crown Brief. Ti ewasusurelcien ey «on 
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Annals Popen's plea of guilty, to enable Judge 
Nighswander to make a finding of guilt. The Force 
was responsible for the assembly of the evidence to 
be presented by the Crown Attorney upon that trial. 
The Crown Attorney was entitled to rely upon the 
accuracy and thoroughness of the Crown Brief. 


In my view, the presentation of only that 
limited amount of evidence was not fair to Judge 
Nighswander. He did not receive a complete descrip- 
tionvo£t® Kim's toprecums tances: hivt.t ielkPorce® iad 
assembled and presented, even if only by way of the 
Crown Brief, all of the evidence available to it by 
proper investigation, the testimony upon the trial 
before Judge Nighswander would more nearly have 
approximated the facts. 


Even if one assumes that all of the 
witnesses listed in the Crown Brief had been 
Subpoenaed and were available to testify upon the 
tiviva Weel: tam won: d! Snowe nercieisis airing: THOR st owere hake 
examination of those witnesses would have elicited 
more information than was in the Crown Brief. 


Mr. Hibberd, Assistant Crown Attorney, was 
asked his opinion of the Crown Brief. He described 
it as "average." He said that :in* relation to what 
might be expected for a trial in The Supreme Court of 
Ontanlonwor-dhesCountys Court: oOffthenCountyeol Lambton, 
the Crown Brief was "Short." That assessment is 
confirmatory of my previously expressed opinion that 
the -Force, through Police Constable: Wyville’ and 
whichever other members may have assisted him, 
approached the matter as if it were not as serious as 
matters that would be tried in The Supreme Court of 
Ontario or The County Court of the County of Lambton. 


Mr. Hibberd properly declined to try to 
place child abuse in some position, determined by 
assessing the gravity of the matter, within a list of 


offences. On the testimony upon the Inguiry and “the 
expressions used by witnesses, child abuse must be 


regarded as a serious matter. It is not necessary to 
try Hottre bate tits, grayteyito the gravity ofsianywother 
offence. 


One must wonder why Police Constable 


Wyville did not interview other people, such as Mr. 
Khattab, the hospital's social worker. 
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LAP Manichyimelo7 5b SiSingrihadsasked Mr: 
Khattab to investigate the background of Kim's 
fanaiy.e  Bhatowaserecorded “wns Kim'set iskes' im sthe 
hospital and in Dr. Jumean's office. An interview 
with Mr. Khattab would be necessary before Police 
Constable Wyville could regard his investigation as 
conplete..] [e-amenow to, be understooditoirsay that. what 
Mr. Khattab could tell Police Constable Wyville would 
Der Danita clavate) yeep Eure, I have assessed Mr. 
Khattab's performance of his duties elsewhere. 
However he had spoken to Jennifer Popen and he may 
have received some information. Police Constable 
Wyville could not get even that without speaking to 
Mee Knatean. 


There was no evidence to indicate that 
Police Constable Wyville was aware of Mr. Khattab's 
involvement in the case. There was no evidence to 
Suggest that Police Constable Wyville had seen Kim's 
files or had even asked to see them. 


In testimony upon the Inquiry, witnesses 
spoke of explanations for injuries which were not 
compatible with the injuries. They said that that 
meqhtsbestan tndicatton* thatethe angured@ehiildehad 
been abused. Without speaking with Mr. Khattab 
Police Constable Wyville could not have learned of 
the explanations given by Jennifer Popen to Mr. 
Khattab. The witnesses spoke of explanations given 
which were not consistent with other explanations 
given by the same person for the same injury. 
Without knowledge of the explanations given to Mr. 
Khattaby no “Oneicould’ determine mt "they were 
reasonable or if they were consistent with the 
injuries which Kim had suffered. 


Police Constable Wyville did not interview 
Dr. Thorp who had examined Kim on each of her ad- 
missions to hospital in March and August, 1975. 


Police Constable Wyville did not interview 
Dre MeCrudden,; “the radiologist, who had, iby "x%—-Ray, 
discovered the presence of rib fractures suffered 
some weeks prior to August 31, 1975. An interview 
with Dr. McCrudden or some other radiologist would be 
essential to a complete investigation. If nothing 
else it would have revealed the evidence of rib 
fractures. 
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Nothing in the testimony upon the Inquiry 
indicates that Police Constable Wyville or any member 
of the Force was, at’ any timeuprior toeKim’s, death, 
aware of all of the injuries she suffered between her 
birthvandy Augustual;el975eea) Evadencevinrrespecteoen 
those injuries was available in February and March, 
1976, and even in September and October, 1975, if a 
complete investigation had been conducted by the 
Force. 


ThesForcesedidpnoetrcondictwakbthonougiveaanda 
complete investigation of the injuries suffered by 
Kim on sors before -August, 31,9297 5:0 " Thes Forcesfailed 
in its duty. It neither served nor protected Kim. 


Ins Chapter sxiv ofa the Reporte 7ain whreche. 
review Mabel Harvey's role in Kim's life, I comment 
upon the scanty evidence presented in support of the 
Societys app lbicetionzionmphebrivaiy by alee 
Essentially it was a repetition of the summary of 
evidence upon the earlier trial resulting from the 
charge under section 40 of the Act. 


Police Constable Wyville testified very 
brictlydas®to;nis observations fatwthe hospata lyon 
August 31, 1975. In cross-examination he mentioned 
two explanations for Kim's injuries which Jennifer 
Popen, hade-given.«toehim.? Police Constable siurner 
testified as to photographs he had taken showing 
Kim's -injguries... Miss Cappa, testifaed»as: tosrecords 
of the dates of Kim's admissions to or treatment in 
hospital and the nature of the illness or injury. 


Dr. Singh testified as to his observations 
of Kim in March, 1975 and the explanation given to 
him that Kim's injury occurred while Jennifer Popen 
was changing Kim's clothing. In cross-examination 
Dr. Singhiitestibied “as itoshus -obsenvabions* ofakrm Jen 
and abouteAugustn31 ,Ol1975e~ AHeasaidrKimks wactingeies 
as related to him by Jennifer Popen were "a little 
unusual". 


Mrs. Hewitt testified as to Kim's injuries 
which she saw on August 31, 1975 and her opinion that 
they had not been caused in the manner related by 
Jennifer Popen. Mrsseo Dick, «tes bi£ led.sase Coveher 
actions atjsthe¢hospital,son Augustedly.1L97S5uwhensKim 
was taken into the care of the Society. Mrs. Kirby 
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bese Meied) asrto Kim's caremby veohe-Society after 
Augustediysi95. 


Jennifer Popen was called upon by Judge 
Nighswander and gave some confused and confusing 
testimony as to Kim's injuries in March and August, 
1975 and their causes. 


There was no testimony that any of those 
witnesses had been interviewed by anyone in prepara- 
Cron tsonywthestrival, oréthesheaning = pv lnjconnectson 
with the trial of the charge under section 40 of the 
Act the Force and Crown Attorney would be responsible 
for sthespneparabtlonwion.traal.niefhie skorcetidid snot 
properly prepare for trial and did not prepare a 
complete Crown Brief to enable the Crown Attorney to 
present a complete description of the circumstances 
Surrounding Kim's care by her parents and her injur- 
ies. The description was sufficient to support a 
PandinguotwgquLrl tehodl LowinguAnnalsyPopen’se pleat of 
Gubltyvethitewastnotecmhiaci entarstoippnovidesadequate 
information to assist Judge Nighswander in his con- 
Siderationiofuwharashouldstidiow th romnathesftinding of 
epee be 


The inadequacy of the Crown Brief placed 
Mr. Lang at a disadvantage in determining whether or 
not to proceed as Mr. Higgins had suggested. Mr. 
Lang reached his decision on incomplete information. 


Amovenie xi pel inid iscywrbhsens of9 thes? laicke.of 
importance given to Kim's case by the Force is the 
testimony of Mr. Lang and members of the Force as to 
the actions of members of the Force after Mr. Lang 
advised the Force of Mr. Higgins' letter of February 
10, 1976 and subsequent conversations. In brief Mr. 
Higgins had suggested that Annals Popen would plead 
guilty and had requested Mr. Lang to withdraw the 
Charge against Jennifer Popen. 


MreeLang iguuten correctly idadgnot ienten mts 
any arrangement with Mr. Higgins before inquiring as 
to the opinion of the Force as represented by Staff 
Sergeant Allan. In addition Mr. Lang requested Staff 
Sergeant Allan to ascertain the view of the Society 
as to the suggested disposition of the charge under 
sectronrA0) ofS bherAck. 
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The members of the Force who testified 
indicated that they had been satisfied by the propo- 
sal. Unfortunately Police Constable Wyville, in his 
testimony, said that one of the factors which had 
influenced his decision to tell Staff Sergeant Allan 
that he was satisfied was his belief that, if Annals 
Popen were found* guLrlty, Tt-would bermwiniual by 
PMPOSS LD LEV EO-Obtain—a’ Landing Ob Cutt eeadatiat 
Jennifer Popen if she maintained a plea of not 
guibeys" PoliceyConstable Wyvillewapparenrtiyvemrdada 
forgotten the discussions with Mr. Lang which had 
resulted in the charge being laid under section 40 of 
the-Actirather>= than *tunder ?thestriminale Cede menine 
determining factor in those discussions had been that 
upon a Charge under section 40 of the Act, unlike a 
charge under the Criminal Code, the identity of the 
person or persons who actually and directly caused 
Kim's injuries did not have to be proven. 


Thus Police Constable Wyville was in error 
when he permitted himself to consent to Mr. Higgins’ 
Suggestion because of any anticipated difficulty in 
obtaining -aS@lind@ng opigualoeagainse both fAnnaes 
Popen and Jennifer Popen. The whole purpose of 
proceeding under section 40 of the Act was to remove 
that difficultys - The critical element of “the offence 
as charged was failure to protect Kim. In my opinion 
Annals Popen's plea of guilty, even if accepted by 
the Court, would not prevent the Court from finding 
Jennrier) Popens tobe’ gurlty.=-3Nor would 1G .makerre 
MOre-dLEEL CULE Lor the@Courets tor Lind tenhs £657Popen 
tovbenguilty,: 


Stahl Sergeant) Al Panthiads no meicomd S6r 
recollection’ of the conversatironstwVeth -Mre Langenos 
ob wanythingehe hadMdome@astal resubecofnnits Shneewas 
prepared’to accepte®MretLang's recollection ©ftthe 
conversations. I have, elsewhere in the Report, 
stated that I have accepted Mr. Lang's testimony and 
made findings as a result. 


pba Poser geantiA Lan shad no record yor 
recollect tonvofvhavings made any \ingquiny 7erth 6r 
personally or by some member of the Force, as to the 
view of the Children's Aid Society as to Mr. Higgins' 
proposal. Police Constable Wyville, who would most 
likely have been ordered by Staff Sergeant Allan to 
make any such inquiry’ of the Children’s, Aid® Society, 
had no record or recollection of having received any 
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such order or of having made any such inquiry of the 
Children's Aid Society. 


There was no evidence upon the Inquiry to 
Suggest that the Force kept any record, even if only 
in the note book of any officer, of any such conver- 
Sation with Mr. Lang or with anyone at the Society. 
There was no mention of it in the Investigation 
Report. 


Tneimys Ops lo ni stihie hPhonce jiwoulidsrb ceiwetl 
advised to institute practices and procedures to 
ensure that in some appropriate place, probably in 
One or both of the Investigation Report and the Crown 
Brief, a record be made of such conversations to 
indicate the parties thereto and the specific result 
thereof. 


What 'oOccurredeidiurpna.theringulryvye was 
unfortunate’ and came about’ largely because of the 
failure of the Force to maintain appropriate records 
as to the discussions of its members with the Crown 
Attorney and others interested in the disposition of 
themicase?s =sByareasonnofathatyfaaiuresbysthe seoucesto 
maintain complete records, I was forced to rely upon 
other evidence, less direct than what should have 
been available from the Force's files, to satisfy 
myself as to the Society's awareness, prior to 
February 23, 1976, that, upon Annals Popen's pleading 
guiltyeandpbeingn founda guarltyieithe charge sagapnst 
Jennifer Popen would be withdrawn. 


It was about the time of those conversa- 
tions? that: Polsuce’ ConstablemwWyvnidtlemswith police 
Constable Charlton, visited the Society. While he 
had no record of it, he did have some memory of the 
VisiepPpumciludingithe?s event wal’ agathering)onn-OMis. 
Harvey's office. His memory was not complete and he 
did not remember the event in any particular detail. 
He could not even remember the remarks attributed to 
him which had so impressed others and which had 
proven to be eerily prophetic in predicting that Kim 
would die within three months of her being returned 
to her parents' home. 


By ofawliunogeto tcomda ctigaciino ©. o.u7g ha lang 
compl etelliinvesSitai gar iomeot gailtl -ofe ithe. imyuird es 
suffered or reportedly suffered by Kim on or before 
August:31,(239755 the orce Eambedikame 
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That failure contributed to the fulfillment 
of Police Constable Wyville's prediction of her death 
and Dr. Singh's earlier prediction’ as to the nature 
and severity of injuries she might suffer if proper 
steps to protect her were not taken in March, 1975 
and in the following months. In saying that I know 
that’the> Force "was Tidots until Junedio, 1975, awake-ou 
any “hjury “that Kim’ sutficredsemyeiandingsoterariure 
by the Force relates only to the period commencing 
with Dr. Jumean's telephone call to the Force on June 
Gia OSs 


Ionaveaigiven*®torChaptermxreort “the: KRepore 
thecaption im Postlude tonkim'svdeath® on “August. By, 
ESS) Ga 


The vFOrecel was involved <“bn the’ «<evemcs 
described in that Chapter. 


As I have written in that Chapter, those 
events are not within the mandate of the Order of the 
Minister of Community and Social Affairs appointing 
mer thos conductothis iMnguiry sa buteclewishomto jcomment 
upon them in this Chapter as being a manifestation of 
the failure of the Force to recognize and act upon 
incidents which might result in child abuse. 


OnAugusitwil ~ L976 the sPorce slearned eog 
Kim's death. InspectornponaldUwywkoss canadsiotiaks 
Sergeant Lyle J. Waters began an investigation into 
her death. By visiting the family home they learned 
that the month old male child, Karie, remained there 
with Annals Popen and Jennifer Popen. 


Onvy Auguste d:245 hov7iexitherpol ice) offascens 
spoke to Mrs. Harvey and Mrs. Lo of the Society who 
would not remove Karie from the home because, in 
their opinion, there was no evidence that he was a 
child in need of protection under the provisions of 
the Act. Theiarnviewswasit that ithe ifact> that Kimohad 
been grossly abused did not justify the removal of 
Karie from the family home. 


Inspector Ross did pursue the issue but 
onmky ototthe extent “that herspokesmbout=1 Cicolbr. 
McKinlay, a coroner, and to Mr. Lang in the morning 
of August 13, 1976, the second day after Kim's death 
andi skhetday atLter! MeawstarveyvtaricieMr sc. hiosiirad 
declined to remove Karie. 
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Pa iiicw te s-tapmony Pip ons thier “ind ad ry 7 
Inspector Ross acknowledged® that he ‘did not fully 
understand the children's aid system. He said that 
he and Staff Sergeant Waters had expressed to Mrs. 
Harvey and Mrs. Lo the opinion that, because of the 
nature of Kim's injuries, Karie should be removed 
from the home. Ney hesitestwt led. ihe tand! vatt 
Sergeant Waters were of the opinion that 


"we couldn't take a chance and leave 
[Karie] there; [he] had to be taken out of 
there somehow." 


DAringEthevyat tenmnoonMom Aug stons a9 764 
Inspector Ross and Staff Sergeant Waters went to the 
Popen home. Karie was there with Annals Popen and 
JenniLers=Popens Mrs. Har vey Jandwanocther of sthe 
Society's workers arrived with two uniformed members 
of the Force. They did then remove Karie from the 
home. 


Upon the Inquiry, Inspector Ross was asked 
why he himself had not removed Karie in the first 
instance. His reply was 


PINES Sthatethetattatude of thetChildren’s 
Aldet-didlsnotenavee ther autnoratyeto, do tso 
andy further Go didsnoet thaveliany facility for 
lookungsarter therchald 


That was followed by these questions to and 
responses by Inspector Ross: 


moO Wedlasa wha ttihad Sth em rantangoomeche 
atLtleude of" the Childrents. Aildrgousto do 
with you removing the child? 


A. They're much better versed in these 
Matters sthattel 1" amyl would thinks 


On Ce - come sed.ow resto @thtis ,~ainspecton, 
doesn't it, that you were prepared to leave 
Phat scission wortthe Chi larenss Apa 
Society? 

ANTS YesSs—silr 

Inspector Ross testified that there was no 


procedure in the Force to apprehend or remove from 
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his or her home any child whom a member of the Force 
might deem to be a child in need of protection under 
the Act. He said the Force “would call in the 
Children's Aid and stand by until they arrived." 


Inspector Ross acknowledged that, in the 
case of Karie, he "bowed to" the decision of Mrs. 
Harvey and Mrs. Lo. He said he was aware that the 
Force had ‘the’ authority, if-it fel © attapproprrate tte 
exercise it to remove Karie. He said it was an 
authority which was not often exercised. 


I am’ ‘sympathetic. tol'the practical Mmifin— 
culties which would confront any police force which 
apprehended any child, particularly one as young as 
Karie was in August, 1976. Mr. Bruce Heath, a member 
of the Farina Committee, spoke of instances in his 
experience where members of a police force removed 
children from their homes as children in need of 
protection under the Act and then placed them with 
the appropriate children's aid society. In my view 
that would have been an appropriate procedure for 
Inspector Ross and Staf£ Sergeant Waters to have 
Loltlowed on August124° 19.76. 


Even if the Society had refused to receive 
Karie physically, I am confident that the Force could 
have arranged in some way for his immediate care 
pending* an’ apprrceatrvon son snostmnoeices to-ttne 
Provincial Court (Pamrly Division) of thescounty or 
bambtonefor fanvorderndectarang! him eto" bea’ chisldin 
need of protection and placing him in the care of the 
SOCvety-. Riv Op tlvatesls “COmte Mp kate d bye tire 
Provisions! ofl section 2Riofs they Acer? 


It was perhaps that same sort of attitude 
by the Force, as represented then by Police Constable 
Wyville,: whichs brought about on’ February 19, '1976 
expressions of concern for Kim's safety in her own 
home, but did not lead to any action by the Force to 
forestall the perceived disaster. On that day and 
subsequently the Force did nothing to reverse to the 
decisions ofi Mis. elarvey ands tookono steps then or 
later to prevent the Society from returning Kim to 
ner parents’ ‘home’ as 1t did’ on’ May 277, 1976. 


Notwithstanding my criticism of members of 


the Force for what I perceive to be a failure to as- 
sert the authority given to them by section 21 of the 
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Act, I recognize that the removal of Karie from the 
BopenthomesgonkAugustials 7ilb9I7é6ecamenabout primarily 
because members of the Force were concerned for his 
safetyiand expressed sethoseyconcerns ito.others who 
were able to persuade the Society to recognize those 
concerns and to remove Karie. 


iManmeconrrdents that. nogonca now qrarreds 
with the decision to remove Karie. The wisdom of 
that decision has been proven. From reading a trans- 
Cript of portions of the testimony given upon Annals 
Popen's new trial in December, 1981, I understand 
that Karie has been made a ward of the Crown under 
the provisions of the Act and that adoption proceed- 
ings have been instituted, if not yet completed. 


Both in regard to Kim and to Karie, members 
of the Force correctly sensed that the child was in a 
position of danger. Fortunately for Karie others, 
informed by members of the Force, intervened to cause 
his being taken to a place of safety. Unfortunately 
fouskKine the membermse OL athe Force did not srunrorm 
anyone other than the Society and then they "bowed" 
toothesdecasionvof themSociety tomignoresconcerns 
which were, so tragically, valid. 


Inspector Ross did speak of arrangements 
which the Force had instituted to exchange informa- 
tVonpa nicertarntarcas. ry He sinditeated, sand i sacceptes 1e 
as factual, that the Force was willing to share with 
thesSocietysinftormation) nelhative too the careiof 
children which it migh teobtamnrdurning @investigation 
Or Otherwise. Inspector Ross acknowledged that, so 
far as he was aware, that applied primarily, if not 
exclusive ly#7Vtoe Chivdren mich welders than skKuu tand 
Karie. 


That testimony of Inspector Ross reinforces 
my (cristici smvof Sethe society and sitshinsularkposi£i10n 
within the community. 


It was a sad commentary upon the state of 
affiaivs ini ‘the! fcommunistty ewhtchopermistatied “tire 
Society, primarily responsible for the protection and 
care. ofachildrens inisthe ¢<communtty, .to  Wdismisis iso 
cavalierly the valid concerns of members of the Force 
which is another institution in the community given 
statutory powers to protect children. 


Kim was the victim. 
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Chapter XX 
The Role of Medical Doctors 


Dre wdumeian wassithe, fampmlyedoctormrose tie 
Popen *famrly: frompabout: June bye do742eoeLs gather sthat 
Dr. Jumean attended Jennifer Popen prior to, upon and 
subsequent to Kim's birth and attended to Kim until 
August 31,09 7Seand=perhapss after @Mayit2s 7; OaloriG?. Bie 
Jumean noted nothing unusual in Kim's development or 
Gate? ObWOr toMlacchy -227,7 st 975% 


Dr. Jumean was absent when Kim was admitted 
tovhospi:talwon March! 22 and on Augus 628i 7c) 9pSeew Ben 
injuries which are described elsewhere and which were 
inflicted by Jennifer Popen. 


On each of those two occasions Dr. Thorp 
was* "covering: for" Dr.) Jumean, Dr. Singh was’ con- 
sulted and Dr. McCrudden examined X-rays of various 
parts of Kimys ibody. 


In the sections of the Report setting forth 
a somewhat chronological review of Kim's life as 
revealed upon the Inquiry, I have dealt generally 
with the various incidents in her life in which these 
medical doctors were involved. 


Kime npemaiined? invhospi tale forsabouterl 2icdays 
Lobklowing therdadmrssion?on March 422, 2975: 


On their own testimony and the various 
documents produced upon the Inquiry I am satisfied 
thabsongkKimissadmiuttancey tomhos pitalmonsiManch 2224 
Lo75, both (Dr. MPhorp: and: Dr \Singh¥hadmsomes concernsdar 
Suspicion that she might have been the victim of 
abuse so cthatiiconcern¥ortsusprceronewasmreblected un 
tne consultation esform vVaddressed sto Dr. ESEengih, 
nominally over the signature of Dr. Lota, but really 
initiated iby Dr., Thorp! who® had tcal’led® DroaSingh, and 
subsequently in Dr. Singh's report upon that con- 
Sultation. 


612 


Inethe, history sforming part ofsuthat..docu= 
mentation of Kim's admission to hospital, Dr. Thorp 
wrote of the injury which was apparent on March 22, 
1975 and of examination for other bruises. Two small 
bruises were found on the left lower chin. He also 
wrote that there were "no signs of cigarette burns." 
He mentioned that Mrs. Hewitt, head nurse, had noted 
Kim's resentment to having her legs lifted and that 
further X-rays would be taken. Os mly, etidide sera 
eLeagkve indicated.Dr.;Thorp s..concern and! suspicion 
that Kim may have been abused even though he did not 
Spe Mise lc adlaley aUuS eC. .any..WO;G dt sS.U Chjca'Se)".a Djus 6.5 § O.% 
battered. 2 


In the request for consultation dated March 
23 bo, 2 DE i “hotayswrote: 


Pe bat Gel S 1c) sbaby=ssyndrome x.) 


Upon the same form, apparently on March 26, 1975 Dr. 
Singh wrote under his heading: 


MLM EESSHON Sai al hs -ieuel Bare battenred.cinu kd 
syndrome" and under his heading "Suggest," 
"..-(4) Ask social service worker to look 
into this family environment." 


On. Mawe bw 2c, a OH Die Die Ok NOD OMe paced ea 
typewritten report upon that consultation. In part 
it read as follows: 


"It is extremely unusual to break a solid, 
long bone such as the left humerus, on just 
byachangings theachildss-~hand «(S 'Ci)us seals 
family should be investigated by first, a 
service worker for the environmental and 
social status the family lives in. I would 
strongly suspect that the battered child 
Syndrome is present and if we do not 
protect this child at the present state, 
she might end up with a fractured skull or 
some other fractures later on in her life. 
Tet bi Ket) Sash OU de ssOlen COUT Sse: 6 abu dal-Sie 
cussed and kept confidential." 


CopLess 0OtebDrE. snob Sanh lsotormy, wand Dr. 
Singh's consultation report were made specifically 
for Dr..Jumean... Dr.sJumean wouldyalso have.access..to 
the hospital files and records containing handwritten 
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forms. +A copy of Dr.eSingh*s Yrépore was made foreDr- 
Lota. I am satisfied that those copies were deliver- 
ed to Drs" Jumean'*and! Dr. “Lota or’ tottheir7orLitce and 
were also placed in the hospital files and records 
GeLat rng to-Ka ne. Those files and records were 
available? toeDre sJumeanwand Dr. Lota. 


There was ample basis for that concern and 
suspicion. ine supporto P*thaelerindtng, -P*1eed 
mention only the nature of the injury, Kim's age and 
development at the time and the explanation or 
explanations therefor given by Jennifer Popen and the 
obvious inconsistencies therein and Jennifer Popen's 
nervous and apprehensive behaviour when responding to 
Dr. Thorp's questions. 


Neither Dr. Thorp nor Dr. Singh made any 
report upon his or their suspicions or Kim's injuries 


to a children's aid society or Crown attorney. 


Dr. Thorp testified that he was familiar 
With the provaswons Of Sect1on 4b OL linemen 


Welfare-Act.. *Hereafter#in “this chapter ei eshall vealtl 
The *Chadld®welfare Act the "Act." 


I gathered from his oral testimony that he 
had some fear that if he were to make a report such 
as “thats requrred=by-, seet1rone4 El) orot MohewAci tiie 
mrognitv, notwithstanding ~sectrvon 4 C2 )*~=be =sucd,— soy 
the patient's mother or the patient" in the event his 
"allegation" were incorrect. 


Dre “Thorp’’s “testimony was “that=he felt a 
report such as that required by section 41 of the Act 
Should be made if the person making it "has reason- 
able +susprevonse" He-sard that“meant *thrrat before 
Making+ such a-report*the in formaneeshould#thave 
followed up the background of the parents a bit." de 
had not made any such "follow up." 


EVShareeDrs tTHrOrp +s vy Llewethat ianye report 
made in compliance or in purported compliance with 
section 41 of the Act should be based on reasonable 
Suspicion. In the words of the statute there must be 
"reasonable and probable cause." 


I do not share his view that no such report 


Should be made until the informant has conducted some 
investigation, except of course whatever may be 
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appropriate to support the existence of "reasonable 
and probable cause" for having made the report. 


In my view, Dr. Thorp with his training and 
experience as a medical doctor and with his knowledge 
Of Gthesparinvcularwi njury: whichsledmtor Kim's thospi-= 
talization and his observation of Jennifer Popen's 
explanations for that injury and her nervous and 
apprehensive state would have been justified in 
making and was required to make a report pursuant to 
section 41 of the Act on March 22, 1975. That he did 
not make such a report was a breach of the statute. 


I gathered that he felt that he had done 
all that was required of him by placing material in 
the hospital records and preparing a copy of the 
Bivstony "s LorsDraitdumeans luThat wass notesuLlficientrto 
comply with the requirements of section 41 of the 
Act. | 


I appreciate that my view is a legalistic 
One and the apparent harshness thereof must be 
mitigated by recognition of the circumstances that 
prevailed. Dr. Thorp merely admitted Kim to hospital 
through emergency procedures in the absence of Dr. 
Jumean and Dr. Lota who, to use Dr. Thorp's ex- 
pression, was Dr. Jumean's locum tenens; he initiated — 
Dyes Singh *s.involvementsohe arranged for Kamato 
receive appropriate treatment for her injury and he 
prepared a history for Dr. Jumean which, in my view, 
clearly indicated his concerns and suspicions that 
Kim had been abused. Admittedly the written history 
did not contain as much detail as to his suspicion 
and concern and the basis therefor as did his oral 
testimony upon the Inquiry. But coupled with oral 
discussion which took place amongst the doctors it 
was adequate. 


Dr. Cho tatirecoghtzedmpr. Sihorp isi ‘concerns 
when, in preparing the formal request for Dr. Singh's 
consultation, she wrote, on March 25, 1975, 


LeBatter Visite) MoabyVsyndromesn. 


Had Dr dcUumeansTeadsDrev Thorpus? “history” 
he too would have recognized Dr. Thorp's concern. 


I am satisfied that while Dr. Thorp did not 
comnplyowal th tihieirprovVisinonss of thetistarutes that 
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failure was. of minimal .ats mosteand probably, aby 
reason of subsequent intervening events, was of no 
Significance in the development of the ultimate 
tragedy. 


In my view Dr. Singh would have been 
justified in making and required to make a report 
pursuant torsection 41) of tthe Act 


Probably even more so than Dr. Thorp he, by 
his special training and experience in paediatrics, 
was qualified to recognize the existence of the 
possibility that Kim had been abused. 


Dr. Singh testified that severe force or 
violence would be required to cause the injury to 
Kim's arm and that it would be impossible for the 
fracture to have been caused simply by changing her 
clothing as Jennifer Popen had mentioned to him in 
her explanation of the cause of Kim's injury. de 
Said he was aware that inconsistencies in expla- 
nations for injuries are common in cases of child 
abuse and that Jennifer Popen had given a number of 
inconsistent explanations. 


From his report upon his consultation it is 
clear his suspicions were aroused and he recorded 
them in the hospital records and for Dr. Jumean and 
Dr. Lota who Dr. Singh believed were in partnership. 


Dr. Singh testified that he asked Dr. Thorp 
to refer the matter to a social service worker, Mr. 
Khattab of the hospital's staff, for investigation of 
the environmental and social status of the Popen 
family. The consultation report refers to all of 
this, but does not indicate Dr. Thorp's involvement 
bn ithe srefLerrakl stoiMr.1 Khattabs shin tanyivevensrem 
some way, Mr. Khattab's services were sought and ob- 
tained. Dr. Singh testified that he had not expected 
to receive nor did he receive any report from Mr. 
Khattab who, he thought, would report to Dr.» Jumean 
atid Dre. chnorn < 


Dr. Singh testified that he expected Dr. 
Jumean or Dr. Lota as the family physician to read 
the consultation report and to do whatever was neces- 
Sary to implement the recommendations therein. 
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As to the suggestion in the consultation 
report that the matter "be discussed and kept 
COle Ueweiaw,. (Dr. Singh, testutved (that, the report 
waS a communication from him to the family physician, 
that the views or opinions expressed were based on 
only the initial examination and were merely 
impressions formed therefrom rather than a final 
diagnosis confirmed after a full investigation. He 
Said he did not want any suggestion of his suspicion 
to be leaked prematurely lest the parents remove the. 
chitdsfromehospacai-aitersatdanevudra inet wantmhis 
Suspicion to be leaked to any authority, such as the 
police or the Society, because it was merely a 
Suspicion and had not been confirmed. 


Ln enyeyiewubr. 4.Singhe toolwasi mnwbreach..of 
section 41 of the Act in that he failed to make a 
report as required by that section. He had informa- 
tion of the physical ill-treatment of Kim. Merely to 
prepare and deliver a report to Dr. Jumean and Dr. 
Lota withwabcopyotorstheshosprtadsdéile, swithere hi= 
ance that the doctor receiving it would then investi- 
gate further and, if the suspicion were confirmed, 
make a report pursuant to the statute, is not suffi- 
cient to constitute performance of the statutory duty 
imposed on Dr. Singh by section 41 of the Act. 


Dr. Singh testified that his view as to his 
duty remained unchanged after Kim's death, but added 
that-inSaddition: tos prepaning@theywrittenyreportato 
the physician he would arrange to meet the physician 
who referred the case to him to encourage that phy- 
Sician to make the report required by the statute. 


In my view even that would not have ful- 
filled the statutory duty which lay upon Dr. Singh in 


Marchi wd 5s 


As I have written with reference to Dr. 
Thorp's position, I feel the severity of my view of 
Dr. SinghtsGhaslirewtomrneport] the «matter? ain, March# 
1975 is mitigated by the peculiar circumstances of 
his relationship to Kim. That relationship was 
bimitedsamHiebdide neport thissisuspicion,Pbutromly «to 
the family physician on whom he relied to comply with 
the Act. A copy was placed in the hospital file. He 
made certain that Kim received proper care for her 
phastucanlk ating tay indersitandabiy mins hase nad 
testimony he enlarged upon his written reports, but 
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that enlargement was available to the family 
physician if it were sought. It was not sought. 


Again;,) as\4I-saidi with meferencesoto. Drs 
Thorpy,. Dr. Singh's: thaalure eto irepor ty wasmoty mani Mal? 
1f<anyy Signidjbcance!l inn thesdevyelopmentrotearthe 
tragedy. 


During the period of Kim's hospitalization, 
the area of her left shoulder and humerus was 
examined by X-ray on March 22 and March 25, 1975. 
Reports thereon were prepared over the signatures of 
Darke Mik ei. VeBeriniert te edurd) 4Dic 3) SBE OCrdide yA e— 
spectively.  Dr.msBennett rand Dow IMcCuuddenwiwere 
associated as radiologists with the hospital. Only 
Dr. McCrudden testified orally upon the Inquiry. 


Dre. Bennett's > radiologrcalsreportniupon tthe 
X=ray performed March $22, 1975 merely confirmed the 
présencesofimta, slightly obilu queswfracture rotecere 
mid-shaft of the humerus" and Dr. McCrudden's report 
FoulmMowi ngartheikenmay apertiormmeda Manes 2.51/29 


commented upon changes in the area since the earlier 
<—payi 


Drew McGruddent’ testitiedmthatithetdindsinet 
directly treat or see Kim. I presume Dr. Bennett 
would have testified to similar effect. 


Dr. McCrudden testified that the X-ray 
examination was made pursuant to a request through 
the Emergency Department of the hospital to take 
x-rays) cor ethatyeparitiencudvar ¢porntionfotmtiime smibody 
because of a suspicion there was a fracture there. 


Ic.ammMsatiust tedut hatitdirimg? Maren Beans 
neither Dr. Bennett nor Dr. McCrudden knew more than 
that Kim's left humerus had been fractured. They 
knew nothing of the explantions given by Jennifer 
Popenmmorvofetheisuspicions of Dr; «Thorpe Dry aleca 
and Dr. Singh and the basis for those suspicions. 


In my view therefor neither Dr. Bennett nor 
Dr. McCrudden had information which would justify or 
require them to make a report pursuant to the Act. 


In vigorous cross-examination Dr. McCrudden 
was asked a number of theoretical questions relevant 
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to his perception of the role of a radiologist and 
the effect thereon of section 41 of the Act. 


The questions were premised upon the 
radiologist being aware that the patient who had been 
X-rayed was a child who had been battered or to whom 
the battered child syndrome applied. Tt was not 
Suggested that Dr. McCrudden was aware that Kim was 
such a child. 


As I understood Dr. McCrudden's responses 
they essentially placed responsibility upon the 
~elinzreran," whom DT) tooketo*be-the vattending phy= 
Sician. Dr. McCrudden's response was that if he 
Suspected the presence of child abuse he would do as 
he would do in the event of any other disease process 
-- that is, he would call the physician and discuss 
it and "thence it is [the physician's] responsibili- 
1Bype w 


Dr. McCrudden expressed the view that it 
would be unethical for him to become involved direct- 
ly with a patient who was not his patient if the 
attending physician did nothing about the suspected 
abuse of the child. He felt that would "be going 
Over the head of a physician or one of my peers and 
so forth." He said he had never been confronted with 
Such a Situation and that, in practice as opposed to 
the theoretical situation involved in the questions, 
he could not tell whether or not the appropriate 
action was taken by the attending physician. 


Dr. McCrudden expressed the view that a 
radiologist's responsibility would end when the 
attending physician has been advised of the radiolo- 
gist's suspicion of child abuse and the radiologist 
has no reason to believe that the attending physician 
will not take proper and appropriate action. He said 
he would presume that the attending physician would 
comply with the requirements of the statute. In his 
Opinion the radiologist would be required to report 
pursuant to the statute only if the radiologist knew 
that the attending physician would not comply with 
the statute. 


Dr. McCrudden felt no obligation would lie 


upon the radiologist to ensure that the attending 
physician did take the proper and appropriate action. 
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In) addict lon=to* his® con¢Gernmacetor pro 
fessional ethics, Dr. McCrudden had concern about 
legal liability in the theoretical case 2h tae 
radiologist 


"were the only one [to] release information 
of this ‘sorts initially without» consulting 
with a family doctor." 


He seemed to feel that, because the child was not the 
radiologi's ti sh tpiat Lie niti “iteine Se prop rateky 2 oOo bere 
radiologist's making a report in compliance with the 
statute was somehow affected. He felt that to make 
any such report would be a breach of confidentiality 
and an improper release of information. 


In seslbaborat kon Oiponhithie stheoretnscad 
Situation he said that in practice the radiologist 
would not have seen the patient or talked to the 
family. 


As°lv havewwriitten, i myliopinion® ws *thaterna 
the circumstances of their involvement with Kim in 
March, 1975 neither Dr. Bennett nor Dr. McCrudden had 
any responsibility to do more than he did. Neither 
had any obligation to make any further report pur- 
Suantetontne Act. 


The cross-examination of Dr. McCrudden upon 
the theoretical situation put to him was difficult 
for him.’ *isteltvhe was®honesteandvicorthergqhe inthis 
answers. The difficulties, as I saw it, arose be- 
cause he had never earlier had to put his mind to 
such a Situation. It was a theoretical situation 
which, in the end, contained a combination of factors 
which hehhadunot®metsam hits. practicesiandgawhrehs 
apparently in his view, were not likely to arise in 
practice, but which for him raised questions of legal 
liability and responsibility and of professional 
ethics. 


Dr. McCrudden's responses to this series of 
questions seemed to contain the germ of a concept 
that thelaw or the erhics’ of His profession,’ bothras 
to the disclosure of medical information and as to 
his relationship with his fellow practitioner would 
have the effect of preventing or inhibiting him from 
making a report pursuant to section 41 of the Act. 
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PAtn ink one rs: tin cerror: Bedoinoth accept 
that concept. In my view the provisions of section 
aly Of wher Act™would override™any concern? whitch “Dr: 
NeCrudden lak das tO rlncurbingp legaheltabuliray oor 
professional sanction as a result of making a report 
as required by section 41(1) of the Act, provided the 
making of the report was not done maliciously and 
provided there was reasonable and probable cause for 
its being made. 


Dr. Woods was consulted as an orthopaedic 
Supgeon. sHerdydenob-ctestify*upon? thesinguiry.2e 2 
should think he is in much the same position as Dr. 
Bennett and Dr. McCrudden. He would be aware of the 
Nature or thet inyuny)-butmwoudd Mote tikely have 
received any information from any source to indicate 
Or suggest to him that Kim had been physically 
ill-treated. Presumably he saw and treated Kim, but 
atetwoemonths YOfhwagershescouldetel) him nothing. 
There was no criticism of his treatment of Kim. 


Thus in my view Dr. Woods was not required 
to do more than he did. He was not required to make 
any report pursuant to section 41 of the Act. 


Dr. Lota was in breach of section 41 of the 
ACY She made no report pursuant to the statute. 
Clearly from what she wrote in the request for Dr. 
Singh's consultation she had some suspicion that Kim 
had been abused. While she did not testify upon the 
Mngdiery., bh can only @as'istumey aha te that e424 nit ial 
suspicion was based on information given to her 
Orally =by Dr.  ThOrp "Or hospital stativoruwhlch eshe 
ebtainedMiromVreadings Dr. -Thorpits= “his tony *orelrom 
her personal observation of Kim and her personal 
POltact wt un Kas fat ys) F OleLOWwEnNG MOT soln nes 
consultation requested by her she had available to 
her his report thereon. 


Thus she had the initial suspicion which 
she recorded and that would be reinforced by her 
reading szOTebDrs (Sl ngniserepont. 


Des" Stnghetestifacdtthatrhe texpectedushe 
would read his report. In my view she should have 
reader provided “it ewast delivered prtor storDrs 
Jumean's return. 
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Thus she would have had information that 
Kim was physically ill-treated and would have been 
required to make a report pursuant to the statute. 


In my view Dr. Lota's failure to make that 
report would not be relieved by any o£ the factors 
whichr-L;.fe1t, em i,tavg ated emy) sais:s eis: Ssiven te oc} pul e 
corresponding failure by Dr. Thorp and by Dr. Singh. 


Dr. Jumean was the physician to the Popen 
family. Lnyp DY eeTho rps ~viliewy Daas lLotar was Dire 
Jumeanissdocum*tenenss is dm Dre Singheis, vvewsDie 
Jumean and Dr. Lota were in partnership. Thus, 
particularly in Dr. Jumean's absence, Dr. Lota would 
have been required by the statute to make a report. 


Even in the absence of any mitigation of 
the, ovpiticasmeof Dr. .Lotay’.s:(possuble faclune F.6 
comply with the statute, it is my view that that 
failure like the corresponding failures of Dr. Thorp 
and Dr. Singh, would have been of minimal, if any 
Significance in the development of the tragedy. 


There was no suggestion that, apart from 
her possible failure to comply with section 41 of the 
Act, Dr. Lota was remiss in any of her duties to 
Kim. 


Dr. Jumean in his testimony did offer some 
complaint that Dr. Lota had not advised him of the 
particulars and circumstances of Kim's injury and 
hospitalizations Marchye1975..4 «1, d0snotwaccent that 
complaint as one having any merit. It ill-behoves 
Dr. Jumean to make it. 


Dr. Jumean did not see or treat Kim during 
her period of hospitalization in March, 1975. In his 
testimony Dr. Jumean acknowledged that copies of the 
history and reports prepared respectively by Dr. 
Thorp and Dr. Singh with reference to that event were 
received by his office. Dr. Jumean did not review 
those documents until much later. 


Dr. Jumean testified that he was not aware 
of the, concerns. of. Dr. Singh as to the possibility 
that Kim had been abused. He said he became aware of 
that concern when he saw Kim in June, 1975. iT 
presume that was the visit which led to his telephone 
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Galtis, CoOmtehe Sarnia Police’ Force *and The Lambton 
Health Unit’ on June: 16, 1975. 


That was rather surprising because Dr. 
Jumean had attended Kim in April, 1975 and had 
abranged fier admrssionm towhospital ton =Aprik 23, 1975 
POrvEreadtment offca respiratory iniectiton:. He 
testified that he had not then reviewed any of the 
Matveraval Hnaconnectron awit threK im seeing ury and 
hospitalization in March, 1975. It would seem he was 
not even aware of the events in Kim's life in March, 
L975. 


When Dr. Jumean was questioned as to the 
reason for his not having reviewed Kim's file after 
his return or at least when he treated her in April, 
1975 and admitted her to hospital, his response was 
that he had arranged for Dr. Lota to take his office 
Calls Vandwhemexpected) that sht Sanythingfout of the 
Ordinary had arisen she would have pointed it out to 
him. He testified that Dr. Lota had not advised him 
Speier inj uLy to ‘kame ingMarch, 1975 


As indicated earlier that excuse is so 
feeble that it must be disdained. Dr. Jumean had 
alsom anrangied 4hOorl Dre lronrp 2] ton artrendwsto@ssiome 
LUNCtions: Cf ohus YoracticessI Dre Thorp hadipwrnetenaa 
BepOut Loy Dr... Jumean. Dr. Ww UNeGane da denotsLookwatrat. 
Do aelhorps arranged lor, agconsnu btatvoneby sD raamoltagh, 
Poe Singhewrote eatreporteto —Drskdumean : Dr. Jumean 
did not look at it. The hospital files and records 
eContainedkcopies: of thebreports: off Dr. aThorp hand ub; 
Singh as well as other documents relevant to Kim's 
Pigunveruns Macchi plo/5..4 Dr. eodmeansdrd not) Look sat 
those hospital files and records. 


Dr. Jumean made a sad but apparently honest 
commentary upon the priority of his concerns when he 
indacated Sthateupon i saeecvwan 4lrome vacation: tor 
whatever he had reviewed the financial records of his 
practice more carefully with his secretary than he 
had reviewed the medical records of his patients. 


The copy of Dr. Singh's report which was in 
Dr. Jumean's file does not indicate when it was 
received by éDrurdJumeantor has, offices —fythinkexrt 
reasonable to suppose it was received not later than 
within one or two days after its preparation on March 
26 700 75% 
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There was no evidence of the date on which 
Dr. Jumean returned to Sarnia. 


Kim remained in hospital for about five 
days following her admission in April, 1975. 


Dr. Jumean testified that he did not in 
April, 1975 make any observation that Kim had been 
abused. He said there were no external signs that 
she had been abused. 


In my view, Dr. Jumean was remiss in that 
upon his return to Sarnia he did not review Kim's 
file sands didsnot cveadsDreeSingh"s=reportgcohcMarcha2cr 
LO75 5 whi chu may? hiave -be'en sinsithertishenormanong 
correspondence, but certainly was in Dr. Jumean's 
office. Kim was his patient. Surely even the review 
of financial matters which Dr. Jumean conducted with 
his secretary on his return to Sarnia would have 
revealed Kim's admission to hospital and perhaps even 
the nature of the cause for such admission. In my 
Opinion, Dr. Jumean should have made some inquiries 
as to what else there might be in her file either in 
his office or at the hospital. He would then have 
seen Dr. Singh's report; then he would have been 
alerted to look at the hospital file and he would 
have seen Dr. Thorp's written history. 


Dr. Jumean is not excused from responsi- 
Diisey ‘even Lie Dreebota didinotwady soos ingoe tne 
incident. 


Dr4 7 Dumeanwcompownded shi: flaakurewicS 
Fulfill his obligations to Kim when he signed the 
document by which she was discharged from hospital on 
April 3, 9754.9 that -docunent ‘clearly @showesetne 
nature: of AGLMYSalingu ey esandetha tera rSingh. ance DE 
Wood had been consulted. Dr. Jumean acknowledged 
that when he signed that form he would have had Kim's 
entire hospital file in front of him which would have 
contained? Pre sSingh'isitreport. ui Thatehe didenoternead 
it constitutes no reasonable excuse for his ignorance 
of what was in that file. When he signed that form 
he in effect was endorsing what had been done by 
Others and was certifying the accuracy of what he 
wrote. 


bE: Was Gnot wWhavourab i yetimpy ecsisedoby fpr 
Jumean's responses when cross-examined about that 
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event. He seemed to suggest that the date on which 
he signed the document is not indicated and could 
have been four or five months after the event. His 
entire response was: 


‘Ae ‘BOtSwhen Wide l signtthis* report. -9That 
could have been signed about four or five 
months after. This has been left until 
after the child has left and everything. I 
Signed it obviously when I came back. 
There's no date when I signed it." 


By the extravagant reference to four or 
five months Dr. Jumean destroyed the validity of the 
rationale suggested by the response. Clearly he had 
returned to Sarnia on or before April 28, 1975 when 
he saw Kim and admitted her to hospital. Even by the 
One statement in that response "I signed it obviously 
when I came back" supports the view that Dr. Jumean 
Signed that dccument on or before April 28, 1975. 


Dr. Jumean said that what he signed was 
merely a summary of the discharge report that would 
have been written by others, 


poo ba bay aby awDE.woangh wpm. sWoods and) Dre 
Thomo. eeandamos.y dh kelly Dir. Lota 


If then Dr. Jumean was able to summarize 
the discharge report, one can reasonably assume that 
earlier reports, such as by Dr. Singh and Dr. Thorp, 
were in the file and available to him at that time 
and formed part of the basis for his "Summary of the 
discharge reports" 


ThatkireinforcesimyTbelweiethat Dn dumean 


was remiss in remaining blind to the existence of 
those other reports and he failed Kim. 


Dr. Jumean said he wrote in the summary of 
the discharge report: 


Memitbde founds Gor have sina Gt Wnee Or] Sbene 
humerus following a fall. Dr. Wood being 
cons letedwiatandil]). Brad iresumvesor Cthe 
fracture was good." 


That summary contains no reference to Dr. Singh's 
involvement although Dr. Singh's name as one of the 
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doctors consulted appears on the face of the document 
on which Dr. Jumean was writing. One must wonder 
where Dr. Jumean found support for his reference to a 
fall. Dr. Singhs report does notwunentrentasbair 
DE.” Thorp "s history "d6essnet mention seha lel vane 
indeed denies it for Dr. Thorp wrote: 


“Theres was ino) hLstory sof faccident. 7 
and 
"No=history fall.© 


Dr. Jumeanhdidy not comply. wren eiie anes 
quirements of section 41(1) of the Act in March and 
Apra1gPi975.¢" Thevantormat tontt hati hums hacaeen 
abused was in his office and the hospital files in 
March, 1975. He should have seen it on his return to 
Sarnia. 7Thatsreturn was’ noicrater*thaneapriulnzay 
!975228 VILL was? probablyomuchiearliensee That hetiehose 
not to read his files or the hospital files upon his 
return? amounts? towcarctlessnes's fandwmidoesmnot excuse 
Dr. Jumean's failure to make the report required by 
the statute. | 


Do. VUuMeant thenshucthexraticompoundeds or 
extended hissiailure (te: fwlitrl Ghani sy obdkirgations” £0 
Kim “when, On “April 28, 19:75, he admitted wier to 
hospital and still failed to read what was in the 
hospital files as well as in his own office file. 


In my view it was Dr. Jumean's own loose 
professional procedures which resulted in his not 
having information that Kim had been physically 
i1ll-treated on or about March 22, 1975. He acknow- 
ledged. ‘that Dr.» Singhs» report ‘dird indicate “to him 
that Drs. Sanghishad’ akconcermithat Kinmethadibecsn 
abused. That report was an ihvs office andein the 
hospital files’ on “or shortly after March 27 74975. 


Again if Dr. Jumean was careless on his 
return to Sarnia he was equally or more so when he 
admitted’ Kam) tophospital onPApe rier? 0y 11975" Ch thus ion 
andsaftersApril’ 25, 1975,- Dr. sdJumeansfarted to? comply 
with the provisions of the statute by not making the 
report which he should have made as to physical 
ill-treatment of Kim. 
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Dr. Jumean did make an oral report to the 
Sdisiwaw POULCEe  Forcevom Juner 6) 97S a2 bwt wzte 
testimony he gave with reference to the circumstances 
leading to its having been made is unsatisfactory. I 
have dealt with that testimony elsewhere. 


He made a Similar report to The Lambton 
Heartoeona tron June Loy 91975, butrdid not.mention Lt 
in his oral testimony. 


In Chapter VI I have discussed in detail 
the testimony relating Dr. Jumean's telephone call to 
the “Sapnia- Police .Force? 


I am satisfied on the balance of proba- 
bilities that Dr. Jumean saw Kim on June 6, 1975 and 
that he did not telephone the Sarnia Police Force 
Untrie Gunes lo , 7975'. 


, Thus’ on) June 6; 1975, °Dr. Jumean failed to 
Fulfill the requirements of section 41(1) of the Act. 
That default continued to June 16, 1975. 


That default by Dr. Jumean may have been of 
some Significance in that the bruises he observed 
upon Kim on June 6, 1975 probably were well along the 
way toward complete healing and thus were not very 
noticeable to Mrs. Saul and Mrs. Hoad and Police 
Constable Gander on June 17, 1975. 


In the light of the failures of the Society 
from June 17, 1975 that default may not have been im- 
porntant,mbuty sinecetit: wasitso concurrent: wreh the 
initial involvement of the Society in Kim's case, it 
is my view that it is of greater significance than 
the earlier default of other physicians and of Dr. 
Jumean himself. 


Until now I have expressed the view that 
the default of each of the physicians involved, 
viewed separately was of minor significance in the 
ultimate development of Kim's tragedy. That remains 
my view, but that is really viewing the default of 
each physician as a separate instance of default. 
When one views collectively the defaults of the 
physicians whom I have criticized in this section of 
the mepvor tC hinbw. a oo nok Cir Melony, 2DE>. bowed tor: 
Jumean, the individual default of each of them 
becomes of greater significance. 
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Of all the physicians, Dr. Jumean is to be 
most severely criticized. He was the family doctor. 
He was Kim's doctor. The other doctors reported to 
him. Whether or not they were correct in law, they 
relied upon Dr. Jumean to take appropriate action 
upon their reports, including compliance with section 
41 of the Act. Their reliance was misplaced. 


Having said: that rt remaunssthatyo ti gtihe 
Society had acted adequately on Kim's behalf from 
June 17, 1975 onward, any injury suffered by Kim 
after June 17, 1975 might have been prevented. Those 
injuries perhaps included those Mrs. Hewitt observed 
in the mall and the fractured ribs revealed by X-rays 
bakenmon tAugustsesiy- 297560 Theyecertaanhy “rnckuded 
the injuries leading to Kim's hospitalization on 
August G25)2975 iand? tos her sdeathzons August hl A morGe 
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Chapter XXI 


The Roie of St. Joseph’s Hospital, 
Sarnia, and Its Staff 


In large measure the involvement of St. 
Joseph's Hospital and its staff corresponds to and 
complements the involvement of medical doctors in 
Kim's life. 


Upon and immediately “Lollowinyg “Kim's 
admissions cComehe? hos palitalont March) 22780975, that 
hospital, as represented by some of its staff, was 
aware Of >the nature “of Kim's injuries and ‘of the 
various explanations therefor given by Jennifer 
Popen. The hospital and some of its staff had 
available amongst the hospital's files the various 
documents tconpleted an veconmect font with Kim <s 
admission to and her treatment in hospital, including 
the history prepared by Dr. Thorp and the consulta- 
tion report prepared by Dr. Singh. 


Myi cause? of Sthe word “sitattwanelides the 
members of the nursing staff who attended to Kim and 
thus also would have access to her file and to those 
members of the staff who observed Kim or had any 
contact with her parents. It also includes nurses in 
a supervisory position in the area of the hospital 
where Kim was treated. Timey: Hoh Usa wernld inavensan 
opportunity to observe Kim and her parents and would 
receive information from other nurses more directly 
involved in Kim's care. They would also have had 
access to her hospital file as a basic source of 
information. It includes members of the hospital's 
administrative staff responsible for the maintenance 
of the hospital records and files relating to Kim and 
her injuries and treatment. It includes Mr. Khattab, 
employed by the hospital as a social worker to whom 
Kim's case was referred as a result of Dr. Singh's 
consultation report. 


Thus the hospital and members of its staff 
had on or immediately after March 22, 1975 informa- 
tion of the physical ill-treatment of Kim and of her 
need for protection. Possession of that information 
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would have justified and required them to make a 
report pursuant to section 41 of The Child Welfare 
Actiie Theysdiadsnot make suchy atirepore: They are 
therefore subject to, crrvtucism sani tanr sco that 
expressed with reference to the various medical 
doctors: invodlved; in Kim" sw hospitaiwza Bron sonisana 
immediately after March 22, 1975. 


The names of some staff members who had 
such information were not mentioned. Some were 
mentioned. They were Mr. Khattab, Mrs. Hewitt and 
Mrs. Mitchell, a Head Nurse. Mr. Khattab and Mrs. 
Hewitt testified as did Sister Rita Heenan, Executive 
Director of the hospital. 


As I understood the testimony of Sister 
Rita, it was to the effect that the general policy of 
the hospital prionyrto, onwand after? Marche22— Bo9gs7 
was to make a report pursuant to the provisions of 
section 41(1) of The Child Welfare Act wherever and 
whenever suspicion of child abuse arose. 


That policy was not reduced to written 
form. It appeared to be somewhat loose both in its 
scope and its implementation. 


Sister Rita's broad statement was that 
hospital staff members were expected to comply with 
the requirements of the legislation and that that was 
the general policy of the hospital. That policy and 
its implementation were open to a variety of inter- 
pretations by individual members of the hospital 
Stabe Gb idosmoti sthinki"SistersoRitashensel Bawas 
exactly certain of the details of what she regarded 
as the policy of the hospital and she was not exactly 
certain as to its implementation in practice. 


I am satisfied that there was no formal 
procedure whereby the hospital as a separate entity 
would cause any report to be made. It was left to 
each member of its staff to determine whether or not 
a report should be made. It was generally antici- 
pated that any such report would be made only by 
starr of te particular staturey*Gom examyp lewiea 
director of a department. 


Sister Rita said it was the policy of the 


hospital that any employee who suspected the presence 
of child abuse in any case would report to the 
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Society. Her further testimony appeared to limit the. 
scope ofthat: statement.»).Shes went.on. to say that 
she "suspected" that if a nurse were suspicious of 
child abuse, that nurse 


"WOouldeneport brother Director 40f eNursing 
which is the normal route and probably it 
would be reported to me [Sister Rita]." 


From that I sensed that Sister Rita "Suspected" that 
the report would be made to a children's aid society 
Or Crown attorney only if the Director of Nursing or 


she, Sister Rita, as the case may be saw fit. 


Sister Rita did say she felt the matter 
would be mentioned to the supervisory personnel "more 
fromea spomnt«Ofavrewsohegiviandguhesbeinzonmation and 
maybe consulting her about the case before they may 
report rte" 


Were the discussion with supervisory 
personnel only for the purpose of information there 
could be no objection. It would simply be a report 
Superfluous to that required by statute. The possi- 
bility of consultation and thus of either advice or, 
more seriously, a specific order that a report should 
not be made to a children's aid society or Crown 
attorney is objectionable. No employee should be 
MnhLpweied- rome Makingramnepont wursuantesto- the 
statute because he or she knows that to do so would 
be contrary to the wishes, advice or order of someone 
Tnasaurthori ty, overs himsgorgner.. 


Sister Rita said she was content that a 
director of any department of the hospital or a head 
nurse could make.such. a report .on) behalbLt -ofethe 
hospital. It seemed that Sister Rita anticipated 
that any suspicions of abuse held by employees below 
certain levels of authority or responsibility would 
be reported by such employees to their superiors. An 
example would be nurses reporting to the Director of 
Nursing, and perhaps even to Sister Rita herself, 
before any report was made pursuant to the legisla- 
tLonevye,.cectlaini yasrvetereri ta, didmnotecay wh tas nana 
indeed said the opposite, when she said it was the 
policy that any employee who was suspicious could 
make a report to a children's aid society or Crown 
attorney. 
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While I recognize the practical situation 
that might arise in any general hospital with its 
numerous employees performing various functions, 
having various® sources" of DPnALoOrmMata onw ana wren 
various skills and training and ability to assess 
thforma CLOny? I? doe noe CHINKS Chalwleany -inver wa 
procedure such as that suggested in Sister Rita's 
testimony satisfies the requirements of the statute. 
The onus to report lies upon the individual who has 
Chee  NLOrMavcLon Men oLONed* Si ssecurone 4 UGb aro freine 


Child Welfare Act. It is the personal responsibility 
of that person. 


From avipeactical point tof ivivews pe eie 
matter is promptly reported by senior personnel to a 
children's aid society or Crown attorney, the spirit, 
but not the letter, of the legislation would seem to 
bes. fulfilled. °° le think’-the employees whothas the 
information is justified in making and is obliged to 
make the report directly to a children's aid society 
Or Crown “attorney. 


He or she cannot make a report to another, 
whether or not that other is a supervisor, and leave 
1t to the discretion of that other as to whether the 
report will be made to a children's aid society or 
Crown attorney. “As*well, “1b "the report 1s made 
directly by the employee who has or claims to have 
the information on which the suspicion of child abuse 
Vs" based 7 thes possibility ol error in or omresiten 
From communication of the report to a children's aid 
society or Crown attorney is minimized. 


An example of that possibility was shown in 
the-testimony Vuporrthes nquiryee There. wacteune 
alleged error in or omission from the telling by 
Police “Cons table Gander to tie *Socrety* "or spre 
Jumean's oral report to Staff Sergeant Allan of the 
Sarnva ‘Police! Force -on June 16, 1975. 


The procedure which Sister Rita seemed to 
regard as normal would apparently permit the more 
senior employee to decide whether or not the report 
Should be passed to a children's aid society or Crown 
attorney. ido nev rtni nk “the -begqislacror con 
templates or permits any such review and assessment 
and, perhaps, the rejection or withholding of one 
employee's suspicion of abuse. If the employee has 
the information and is not acting maliciously or 
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without reasonable and probable cause, that employee 
SHGULdA,andeMmuste make the report) directly. toa 
children's aid society or Crown attorney. To7eaG 
Otherwise is to fail to comply with the statute. 


When asked as to whether she felt that the 
making of any such report by a member of the hospi- 
tal's staff in respect of a child who was a patient 
in that hospital would contravene the provision of 
section 48 of Regulation 729 made pursuant to The 
Public Hospital Act and which prohibited anyone from 
removing, inspecting or receiving information from a 
medical record maintained by the hospital, Sister 
Rita replied that she saw no problem. Her view was 
that if the employee had the Knowledge it would not 
be necessary for the employee to use the medical 
record with reference to the patient in making the 
report. She seemed to assume, aS an example, that 
such knowledge could be gained by the employee 
OobsServing.the patient’? orahaving, contact. with the 
batiecnt. seftamily wathoute having srecourses to gehe 
medical records of thei patient. Peat hum keesass ber 
Rita's view is correct. 


Sister Rita seemed to feel that while 
hospital staff were obliged to comply with the 
provisions of the statute, no such report should be 
made by hospital personnel unless, as a matter of 
courtesy, the medical doctor handling the case was 
advised of the intent of the hospital staff member to 
make the report. She went on to say that it became a 
matter of personal judgement by the staff member as 
to whether the comments or opinions of the medical 
doctor would inhibit the staff member from making the 
report required by the legislation. 


That view may be logically or theoretically 
correct, but, as will be seen from my comments upon 
Mrs. Hewitt's testimony, in practice, nurses appear, 
almost instinctively from their training and experi- 
ence, to regard such reference to the medical doctor 
as being mone Ehannaimattenvofacoumtesys Wo AMrs:. 
Hewitt it was a reference to the doctor, intended to 
relieve her of responsibility to pursue the matter 
further and to give to the doctor the opportunity to 
make the report to a children's aid society or Crown 
attorney or to decline to make it as the doctor saw 
Die 
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I note too that Dr. Bates referred to this 
in his testimony when he said that a dilemma for 
hospitals and nurses is that nurses are trained to 
accept and obey the instructions of the medical 
doctors under whom they are working. He said there 
is a developing trend for nurses to recognize their 
responsibility to report and to do so by reporting to 
their own nursing supervisors who may report to the 
medical director of the hospital or directly to a 
children's aid society or Crown attorney. 


In my view, as I have said, even that trend 
and method of reporting by nurses does not satisfy 
the provisions of the statute. 


Sister Rita said that Mr. Khattab was one 
employee of the hospital she would regard and accept 
as being able to make a report pursuant to section 
41(1) of The Child Welfare Act without reference to 
anyone else within the hospital. She felt he was 
knowledgeable as to child abuse and as to the statu- 
Ory duty “to report. “She sald'*his duetes imc lrudaed. al 
obligation to deal with any case of child abuse which 
came to his attention. She acknowledged that the 
hosprtal theld?out~to medtcalydoctors practrcipng 
within the hospital that Mr. Khattab was knowledge- 
able of such matters. 


I am satisfied that when Mr. Khattab pre- 
sented himself to the hospital for employment he held 
himself out as a trained and experienced social 
worker. I am equally satisfied that Sister Rita, 
representative of the hospital's administration, 
assumed that he, as such a social worker, was know- 
ledgeable of child abuse and of the provisions of The 
Child Welfare Act, including the provisions of 
section 41(1). His employment by the hospital began 
in December, 1974. He said his employment marked the 
beginning of the hospital's Department of Social 
Services. 


Reference to the term “social worker" 
raises the issue as to what that term means. The 
testimony of Dr. Turner indicates that the term may 
be applied to persons having greatly varied training, 
skills, experience and responsibility. 


Regulations made under The Child Welfare 
Act contains’ a deftinitron of "the term: Thac 
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definition is in section l(e) of Regulation 86. MThat 
definition is related to the duties which a person is 
performing combined with the qualifications set forth 
in section 13 of that Regulation which requires each. 
childadwnen,” sStwavdwsocwety sto celassidive its: Ysocilal 
workers" according to the classifications set forth 
therein. Excerpts from that Regulation are contained 
in Schedule 2-B of the Report. 


Other statutes and regulations thereunder 
contain definitions of the term applicable to matters 
affected thereby. 


Dre) Turner testiufved ptanduisacceptyythat 
there is not, in Ontario, legislation restricting the 
use of the term. He said that in the public's mind 
the term is applied to anyone carrying out functions 
such as performed by Mrs. Saul and Mrs. Hoad on June 
ele a FL O® 


Dr. Turner's testimony was that he and many 
others in the field of social work were concerned by 
what they conceive to be a too loose usage of the 
definition or term "Social worker." He said his own 
view was that the term should be applied in a more 
restricted manner. 


I feel that Sister Rita and the hospital 
expected that Mr. Khattab would be knowledgeable in 
the field of child abuse. That was a reasonable 
expectation based upon his statements as to his 
qualifications. 


Wis. kevet heaupio rites NisasOtacD Gage) Ur ne © ts 
testimony which I am about to mention were directed 
to the periods of time surrounding the June 17, 1975 
ands August/31,- 1975 -incidents:,-in «Kim's» lite ;.they 
would seem to be equally applicable to the period 
Surrounding» thet March: 22.,.249,/ 5,incidentvyand Mrr 
Khattab's involvement at that time. 


Dr. Turner testified that on the basis of 
what was known to the Society in June, 1975, even the 
most basic social work practice would have required 
the Society to make a full assessmentsof the 
Situation and of the parents and to arrive at certain 
decisions. He envisaged that that would include a 
psycho-social history of the family. He indicated 
that a qualified social worker should have done that. 
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I gather Dr. Turner regarded the task as-one of 
routinely assembling information and then assessing 
it and reaching decisions on the basis thereof. 


If that were his opinion as to what the 
Society should have done in June, 1975, 1t-would seem 
that all the more would that sort of investigation 
and assessment be required of any qualified social 
worker to whom the case was referred in March, 1975. 


His opinion as to appropriate action by the 
Society in June, 1975 was based upon what was then 
Known, torthe Socilety,) an,orals complainwu, perhape 
anonymous, to the police that Kim was the victim of 
abuse, a visit to and examination of Kim which did 
not!’ disclose’ any particularly serious “1njusy bue 
wivliech=divd-“disicloséeoe Fements 40 frconcenn* Goreche 
SoC Le ty “stiworkers ‘subfhicient.4tor meri tetiiaeeires: 
attention. 


In March, 1975 the case was referred to a 
Soctalsawovkerssby: /aCdoctor*®who:“hWad* novedsisitermaa 
serious injury and was so suspicious of the possible 
presence of child abuse that he specifically 
requested the social worker to investigate "the 
environmental and social status the family lives in." 
The presence of Dr. Thorp's history and Dr. Singh's 
consul tatvon report’ and’ *obther@doctments ian the 
hospital files, expressing concern or suspicion of 
child abuse, would enhance the need for the sort of 
investigation and assessment suggested by Dr. 
Turner. 


That was the very sort of investigation and 
assessment that Dr. Singh requested and expected. 
Dr. Singh made a reasonable request and had a 
reasonable expectation of a social worker serving a 
general hospital, its medical staff and its patients. 
Mr. Khattab did not respond satisfactorily to the 
request and did not satisfactorily fulfill what was 
expected of him. 


The hospital reasonably expected that Mr. 
Khattab was qualified to complete such investigation 
and assessment. On his own testimony he was not. If 
he was so qualified he did not fulfill his duties as 
he should have. 
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In his testimony, Mr. Khattab said with 
reference to his involvement in Kim's case in March, 
LO gy: 


"This was my first experience truly in my 
life about child abuse." 


Thus another name is added to the list of 
those who were assigned to supervise some aspect of 
Kim's care and who professed to have had no prior 
experience with the phenomenom of child abuse. They 
BReimadeauMGs.-~Kirby poMis boy (Mms siMaughan,y (Mie. 
Brouwer and Mr. Khattab. Mr. Khattab, like Mrs. Lo 
and Mrs. Maughan, had begun his placement or employ- 
ment in the particular position in December, 1974, a 
very short time before becoming involved in Kim's 
care. 


It is sad that so many inexperienced people 
were directly responsible for Kim's care. I would 
tena clhatws uch) sd. CON une taron ‘ofall nexperilenced 
personnel in any one case is unusual. In Kim's case 
Ptuwas, anfumportant-factorgm in«thestragedy vot her. life 
and death. 


The presence and effect of Mr. Khattab's 
inexperience and lack of knowledge were emphasized by 
his testimony. It was certainly startling. Presuma- 
bly in a defensive gesture he testified, immediately 
after the sentence I have quoted above: 


"To me, I do not believe it especially the 
first time because I came from a culture 
who have never heard of it." 


iriuathatesentence 4). ostoode tore cha ldgabuse sand 
ttrheutinst crime hwas Kimiswcasesy in iMarchz,s 1975. He 
continued: 


Lindwude notabeeclwthatp thiusyihappense that 
there is a father or a mother who will 
abuse Stheirechald -enbedidn itebeliteverit.* 


With that as a basic premise from which to 
Deginsmismirnwes tidiataions, Moe LK bat.tabuww a Sseimot 
Tualiitedatoeconducts.the anvestigarronawhaichgDr. 
Singh requested. 
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Having heard Dr. Bates' testimony as to the 
presence of the phenomenom of child abuse in all 
parts of the world, I reject Mr. Khattab's suggestion 
that. child abuse was unheard of in the "culture" from 
which he came.” I -accept-Dr. Bates” testimony that 
child abuse is perpetrated in all countries, but . 
different cultures do have different standards as to 
the treatment of children. In one country a particu- 
lar physical act: "done by" a® parent&to=ay Chrrdarmrqntsve 
regarded as merely an acceptable method of disciplin- 
ing a child. In ‘another country “the samen phys'real 
treatment of the child would not be acceptable, but 
would be regarded as an abuse of the child. 


te mpseouirconeean-ab lek Co sent arte aire 
infliction of injuries such as Kim suffered would be 
acceptable in any country or culture. 


At another point in his testimony relative 
to the period about March 22, 1975, Mr. Khattab said: 

",..so she [Kim] was about two months old. 
The matter which makes one suspicious that 
a@ichiiiid sat that cage will ibe punished: 


In that same area he said that Jennifer Popen 


"seemed to me very innocent the first time 
and I believed her." 


He accepted Jennifer Popen's explanation of how Kim 
was injured and that was the end of his investi- 
gation. He did not even speak to Annals Popen about 
LC. 


Dr. Bates in his testimony, which I accept 
as authoritative, said the fact that Kim, at about 
Six to eight weeks of age, suffered a broken arm 


"should immediately bring to one's mind the 
possibility of physical abuse." 


Dr. Bates made that statement on the basis only of 
the nature of the injury and the age of the child and 
without reference to any of the other circumstances 
Of which Mr. Khattab was or could have been aware 
from the hospital file. That possibility did come to 
the minds ‘of Dr. Thorpyand be. S100. ur. nner ae 
through ignorance or wilfulness chose to reject the 
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possibility on the basis of Jennifer Popen's 
explanation and without further inquiry. 


As I have noted earlier, Dr. Bates testi- 
fied that infants between their dates of birth and 
their third birthdays are among a group he chose to 
Cal Ise GhvweGl Ske kids na. =nuUS, ali eMr.Khattab.s thought, 
as his testimony would indicate he did, that no one 
could abuse a two month old child he was wrong. de 
arrived at that conclusion through ignorance or. wil- 
Lid CdSe G.ar.G.«0.£, un fhormattoneckKnown at .least to 
Knowledgeable persons working in the area of child 
abuse. 


In my view, Mr. Khattab's testimony, rather 
than protecting him from criticism, exposes him to 
criticism. Clearly he approached the references of 
Kim's case to him with the predetermined position 
that she had not been physically abused. He had that 
belief notwithstanding his having read Dr. Singh's 
consultation report. He had read that report before 
embarking upon the investigation of "the environ- 
mental and social status the family lives in" as 
recommended by Dr. Singh. In reading that report he 
must have seen Dr. Singh's expression of strong 
Suspicion that Kim had been abused and was in need of 
protection to prevent a recurrence of abuse. 


Despite having read Dr. Singh's report Mr. 
Khattab professed disbelief of the possibility of 
abuse. It took a great deal of self-confidence, 
indeedajtoo.much.~, fon IMouekKhabktabwadmittedive.or 
allegedly, on his own testimony, untrained and 
inexperienced in the field of child abuse, to 
disbelieve the possibility of abuse suggested in the 
Wise ens se poms Of MarsCOnS Udntiant 4Ocen Dito lenny S 
Stature, education, training and experience in 
paediatrics and child abuse. 7 


I have spoken of Mr. Khattab's self- 
confidence which enabled him to deal so cavalierly 
with Dr. Singh's expressed concerns and opinions. It 
utterly escapes me that one who, by his own testi- 
mony, was completely ignorant of the phenomenom of 
child abuse could take upon himself the authority to 
dismiss out-of-hand Dr. Singh's concerns and to 
dismiss them without reference to consultation with 
anyone, not even Dr. Singh. 
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Mr. Khattab ‘simply accepted Venn fer 
Popen's "story." He could not believe a parent could 
abuse a child of that age; so without further inquiry 
he closed the file. He did not even bother to report 
toe Dr weSingh -or totepm! (umeanei rr Thortp beamic Sauce 
memorandum in the hospital's files to indicate his 
conclusion and the bases therefor and particularly 
his basic belief that a parent could not abuse such a 
youngy7ch lds 


In fairness ‘toyMr. Khattab;,® Fedo recognize 
that investigation of abuse situations may require 
skills that social workers, social workers in the 
true sense, do not possess. They are not necessarily 
trained or experienced in investigative techniques. 
That stated it must also be repeated he did not 
really try to investigate and he sought no assistance 
Or! advice “Erom’ persons’: rneluding "Dr. ‘Singh; who We 
knew or should have known had particular knowledge 
and expertise in the area. 


So far I have mentioned only that part of 
his testimony in which Mr. Khattab denied knowledge 
of the phenomenom of child abuse. His testimony 
proceeded to another series of statements which 
Startled me. 


His academic qualifications as stated by 
him in his testimony were Bachelor of Arts in Social 
Work from the Institute of Social Services in Egypt, 
Master of Theology from the University of Alazhar of 
EQYpt- and» Masitereof Arts in ?Ssocvo logy “Lromgtne 
University of Alberta. He testified that, apart from 
sonp letting’ “a Sthegis)" he trad "Met *arllsi toe ce 
requirements for the degree of Doctor of Philosophy 
in Sociology from the University of Waterloo. 


He testified that in the four-year course 
leading to his degree of Bachelor of Arts in Social 
Work there was no mention of battered children. He 
Said the three-year course leading to his degree of 
Master of Arts ‘ih Sociology did’ not touch wpoon chita 
abuse or the battered child syndrome. He said the 
formal courses he took toward the degree of Doctor of 
Philosophy in Sociology did not contain anything 
about the battered child. 


He said his life experience and work prior 
to joining the staff of St. Joseph's Hospital, Sarnia 
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had not brought him into contact with families served 
by or involved with a children's aid society. 


He said he was the only social worker 
employed by the hospital. He said he set up a 
programme of social work for the hospital. He said 
his predecessor, while she worked for the hospital as 
a social worker held a degree in science and was not 
a social worker. His employment involved work with a 
Vom vetyerOr speOople = -ncludingvalconolics)-eldorly 
people and persons in nursing homes and homes for the 
dUCd ses oe wOrkoUnvolved laavarivetyoot -fune tions 
relating to the discharge of patients from hospital. 
As noted by me earlier, he denied any knowledge of 
child abuse. However he did not refuse to accept the 
assignment of Kim's case by Dr. Singh in March, 1975 
and in September, 1975, nor did he advise Dr. Singh 
Or anyone of the deficiencies in his knowledge and 
skills which he stated in his testimony upon the 
Png Ua by.. 


Mr. Khattab said that when he began his 
employment with the hospital he had no information or 
knowledge concerning the battered child syndrome, had 
not seen any reference to it in any books on socio- 
logy, and would not even know where to look to learn 
something about it. He varied that last answer to 
indicate, without elaboration as to where that might 
be, he knew where to look 


Pout, it was notymy. speciality oniginakly, 
Sor idid snot «cane tov looks upyisomezhang 
which is not in my speciality." 


That Mr. Khattab would deliberately and 
voluntarily limit the scope of his knowledge of the 
field in which he was employed is startling. That 
just is not an acceptable attitude for a professional 
PeELrSONGh cDGs- Turner partici larly, -inenis ttesrimony, 
stressed the importance of persons engaged in the 
field of social work keeping themselves informed and 
currently informed as to developments in that field. 
I accept that that is a basic responsibility of any 


social worker no matter how broad or limited might be 
the application of that term. 


On the basis of Dr. Turner's evidence, I am 


satisfied that, currently at least, even if not at 
the time Mr. Khattab was attending the various 
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courses he described, courses leading to qualifi- 
cation as a social worker do contain substantial and 
important portions dealing with child abuse or the 
battered child syndrome or whatever similar term 
might be applied. 


While it seems unbelieveable that Mr. 
Khattab had never heard or seen any reference to 
child abuse or battered child syndrome, nonetheless, 
he held himself out as a social worker to the 
hospital and others whom he met in connection with 
that employment. That he was a social worker was the 
basis of his employment by the hospital. Thus in my 
view it was incumbent upon him to have skills and 
Knowledge currently required by persons employed as 
social workers. Mr. Khattab chose not to do that. 
He failed the hospital. Thus he failed Kim. 


Mr. Khattab in possession of the infor- 
mation he had was in my view required by The Child 
Welfare Act to report the matter to a children's aid 
society or Crown attorney. He chose not to. He was 
in breach of the statute and remiss in his duty to 
Kim. 


In March, 1975 members of the nursing staff 
of the hospital, including Mrs. Hewitt who testified 
and Mrs. Mitchell, a head nurse who was mentioned by 
name in testimony, were aware of Kim's injuries and 
of some or all of the various explanations therefor 
advanced by Jennifer Popen. The members of the 
nursing staff who were responsible for Kim's care in 
hospital and the nursing supervisors and other 
Overseeing that care had access to and might 
reasonably have been expected to read the hospital 
file and medical record relative to Kim, including 
Dee =Thorpss history ang De. onan Ss "Conc @hearrau 
report with the expressed suspicion of abuse. Those 
staff members made no report to a children's aid 
SOCLETY OF Cl OW) come ve CUE olay tC gite tet comes eee 
Welfare Act. They were in breach of that statute and 
remiss In their duty £0 Kim. 


In my view Mr. Khattab's failure to fulfill 
the task assigned to him in Dr. Singh's reference of 
Kim's case to him might very well have been of signal 
importance. Kim was only two months old. This was 
the first injury to her detected by or known to any 
medical doctor or social agency. The Society was not 
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awarey of yanywreason, to: bewconcerned: about her 
welfare. If Mr. Khattab had been a qualified social 
worker with the skills and abilities which might 
reasonably be expected to be possessed by one 
employed as he was and if Mr. Khattab had adequately 
and fully conducted the investigation suggested by 
Die eoenGgh anda Tia Mr wKhattab shadswreportedi-to;) Drs 
SanghweOreto; Dr. .Jumeansori topSistene Rita: upon. «the 
results of that investigation and his assessment of 
the information assembled by him, others, notably the 
Society, having responsibility for Kim's protection 
from ill-treatment would surely have been advised and 
might well have become involved at once. Then, 
hopefully, but not necessarily from what is known of 
the inadequacies of the Society, the ultimate tragedy 
might have been avoided. 


When I express confidence that if Mr. 
Khattab had carried out an adequate investigation and 
reported thereon the Society would have been advised, 
I am assuming that he would have learned some of the 
particulars of Jennifer Popen's background and 
earlier life and her variety of stories such as to 
raise doubts as to her credibility. I assume further 
that then, with Mr. Khattab's report upon his inves- 
tigation and Dr. Singh's expression of suspicion of 
abuse, someone, the hospital or Dr. Singh or Dr. 
Jumean or someone "covering" for Dr. Jumean, would 
have reported to a children's aid society or Crown 
attorney as required by The Child Welfare Act. 


Because of the failure of the Society 
PEOPeely MboOstulbtill wtssrole anditunction~one and 
abterciune 1) ,Ww1975-94al toiewhisch-eiise.dcaltawLth 
elsewhere in the Report, the simple failure of 
hospital personnel to make a report to a children's 
aid society or Crown attorney on or immediately after 
Match @22,°1 9075, -<andwaparteaLroneMr-wKhKhattabis .t anelune 
to investigate and find and report upon information 
which would be of Significance, does not appear to 
have been a decisive factor in the tragedy. Had the 
Society on and after June 17, 1975 properly investi- 
gated and assessed the situation, even then beginning 
the investigation requested by Dr. Singh in March, 
1975, hopefully, Kim would have been protected from 
the more serious injuries later in 1975 and 1976 and, 
ultimately, from those which caused her death in 
August. 19.16. 
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Apart) form’ the farlureso#£t Mei Khaitan’ ra 
comply with Dr. Singh's request that he investigate 
the situation and apart from the failure of Mr. 
Khattab and others in the employ of the hospital on 
Or about March’ 22,- 1975 to report -the"matter pursuant 
to The Child Welfare Act, no substantial and valid 
Criticism of the hospital or its staff was expressed 
to or noted by me. 


Kim's ‘admission. *to- and*contanement -1n 
hospital in April, 1975 for treatment of a respira- 
tory ailment, would give no cause to hospital staff 
to make any report to a children's aid society or 
Crown attorney. Despite Dr. Jumean's testimony as to 
having observed that Kim had black eyes the hospi- 
tal‘s:record..contain. no references tosthat vin jury. 


When Kim was presented and admitted to 
hospital on August 31, 1975, the nurses and staff 
conducted themselves in Kim's best interests. They 
ensured her protection. Thiey) ensured that "sre 
remained in the hospital, a place of safety, notwith- 
standing Jennifer Popen's stated desire to remove 
Kim, and they, with the Sarnia Police Force, arranged 
for the intervention of the Society when Kim's safety 
appeared to be threatened. 


In submissions made following the comple- 
tion of testimony upon the Inquiry it was suggested 
that the hospital and its staff were to be criticized 
because of the lapse of time between 1:25 a.m. on 
August 31, 1975 when Jennifer Popen brought Kim to 
the hospital and about 3:15 p.m. on the same day when 
the Society were notified by telephone. 


On the surface that suggestion would seem 
to be reasonable. About fourteen hours had passed. 
So one must look at the circumstances. Lia Wasi sss 
Oo Ye locks on. Sundayemorning, “August 317. 1975s esti aay 
before Labour Day, virtually in the middle of the 
night in the middle of a long weekend. Presumably 
hospital staff knew the general deployment of Society 
personnel, that on nights and weekends Society 
offices were closed and only a limited number of 
pociety stalfi*were “on call 4°” The accuracy ot Athat 
presumption is net. material to my sconclustion: 
Examination and assessment of Kim and her injuries 
were being completed. Even after Mrs. Dick's 
arrival, X-ray examinations of Kim had not been 
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Como eted, Jekiniwaseansathe hospital, fouiginalitly. ~n 
the Emergency Department but then as an admitted 
patient, she was ina place of safety. She was being 
examined, assessed, treated and protected, all ina 
quite adequate fashion. Until the afternoon of that 
day no effort or desire to remove Kim from hospital 
was made or stated. When that desire was made known 
COM LIC NOSDst a lenitneroarhd ay Police. Force fand the 
Society were notified and responded. 


In the light of those circumstances the 
Criticism of the hospital and its staff inherent in 
the suggestion by counsel lacks substance and 
VOUMOuCY as ine. DassagesOtatime, Prom ils 25ea.M. Une L 
AGW esas Dameunanl.no .ekt ect upOnnKi My Suucare. JOG 
well-being. Even if the Society or Crown Attorney 
had= been notified at 1:25 a.m. anyone on behalf of 
the Society or Crown Attorney then attending at the 
hospital could have accomplished no more than was 
accomplished at and after 3:15 p.m. Kim remained in 
hospital. When her protection was threatened her 
continued safety was secured by the hospital staff 
and Sarnia Police Force advising the Society who, 
Giroudhe MrSa0. D1 Ckys ached. CO,.O0DtaIn, dest acto. .CcusctoOay 
of, Kim.and then. retired physically to,await the 
Open LnG.O pihe. Society .offiiee, twoidays: later on 
September. 2p 1.945 :< There was no suggestion by 
counsel for the Society that anyone attending the 
hospital on behalf of the Society at any earlier time 
on August 31 would have acted otherwise or would have 
accomplished anything more. There was no suggestion 
that. the passage .ofytime..from sh: 251a.m.:t0.3:,L5, pm. 
in any way impeded the Society in whatever it was 
Bequured,tO.do to stolialieits.opligations. 


In my view the actions of the hospital 
personnel on August 31, 1975 were reasonable, proper 
and effective. They brought about a good result. 
They did not impede anyone else from proper perfor- 
Mance of any duty. 
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Chapter XXII 
The Role of the Lambton Health Unit 


The Lambton Health Unit was established 
under The Public Health Act" R.S TOs °1970" chapter 37% 
For ease of reference in this Chapter I shall call it 
simply the "Health Unit." Its members are appointed 
by the Lieutenant Governor in Council, the Municipal 
Counci |*ofr the County of” Lambton and the Munterpa | 
Council of the City of Sarnia. It serves the City of 
Sarnia and the County of Lambton. 


Mn 19735 the Healthr Unit, “pursuant. Gomtne 
legislation and regulations made thereunder, 
appointed Dr. Lucy Duncan to be the Medical Officer 
of Health for the Health Unit. The Health Unit ap- 
pointed Elizabeth Kuly to be a public health nurse. 


Dr. Duncan and Mrs. Kuly testified upon the 
Inquiry. I relied substantially upon their testimony 
when writing earlier Chapters of the Report to set 
forth the contact which the Health@Unirct had= wrth nam 
and her family. 


Tre Health Unit? lad “tts rntoLlak -eoncace 
with the Popen family prior to Kim's birth. On May 
22, 1974 the Health Unit received a laboratory report 
DBrOMe ot. Dosepm Ss”Hosprtcal in Sarnva.. “Lt indreated 
that Jennifer Popen had a parasitic infestation. Dr. 
Duncan assigned a public health nurse to visit the 
Popen home. The purpose of that visit was to 
ascertain if anyone in the household was engaged ina 
food handling occupation. That nurse reported, in 
part, that Jennifer Popen was young, pregnant and 
suffering from severe morning sickness. 


On July 14, 1974 the Health Unit received 
From-thesMinistry of *Health “of thet Province of 
Ontario notification “ofathat condition?’ of) Jennivier 
Popen. That required the Health Unit to maintain 
Surveillance of Jennifer Popen. 


646 


Des Duncan, assignedeMrs se Kuily= towvisit 
Jennifer Popen in her home. Mrs. Kuly understood 
that, inter alia, she was to counsel Jennifer Popen 
upon nutrition and pre-natal care. Mrs. Kuly visited 
Jennifer Popen on occasions beginning August 21, 1974 
and scontanuwing sunt il “August 0107219 76. 


Mrs. Kuly presented her notes with refer- 
ence to her visits. They were filed as an exhibit 
upon the Inquiry. One prepared in August, 1974 was, 
tn part: 


Meelets ss WOU ld) puke? tojligo to prenaital (sic) 
classesyvinesSept/74. 7/Shyvginl.* 


Another, prepared in February, 1975, after 
Kan 'Sh2ba- ths fwasy ene part< 


MW oe sO UdeenNOtygOuto *prenabal si(sie miclassess: 


During the visit in August, 1974, Mrs. Kuly 
had counselled Jennifer Popen on matters of nutrition 
and general pre-natal care. When Jennifer Popen had 
Said she would like to go to pre-natal classes Mrs. 
Kuly had given her- information about those classes 
and how to join them. 


It 1S not surprising that Mrs. Kuly had no 
special concern about conditions in the Popen home. 
The home was neat and clean. Jennifer Popen was over 
her earlier nausea and her choice of food was good. 
Jennifer Popen gave the impression of interest in 
what Mrs. Kuly offered. 


But, as in other instances, Jennifer Popen 
did not translate into any action her professed 
interest in and desire to attend the pre-natal 
classes. She thad “coldiMussyKuly whautshe beleemrsy 
Kuly wanted to hear. 


While Jennifer Popen was confined to hos- 
Ppitalbat or eK im ssy sbi eine dan Wane Yow es hiesewas 
visited by another public health nurse of the Health 
Unit. That nurse’ recommended sto «Drs "Duncan. that van 
early home visit by a public health nurse would be 
helpful. Dr. Duncan accepted the recommendation. 
Nothing in the records of the Health Unit indicated 
the’ "*vredson ‘for such a visit, but Dr. Duncan testified 
that, On general principles of public health, the 
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visit was desireable because of Jennifer Popen's age, 
which was believed to be seventeen. 


Accordingly; “after Kim's; birth?! oni vanuany 
11). L9 7592 (Mrs. oiKinby ova srt ede*thern? open’ homerien 
February, 1975. .That was samply Ja troutinel vast pea 
"new baby visit."* Mrs? Kuly ‘spokew wrth Jenn2rrer 
Popen to discuss general baby care, feeding and 
immunization and also Jennifer Popen's own care. 
Mrs. Kuly asked Jennifer Popen to call the Health 
Unit if any problem arose. 


In all of this time Mrs. Kuly observed 
nothing which caused her any concern for Kim's safety 
Orahea lth: 


On June 16, 1975 Dr. Jumean telephoned Dr. 
Duncan to report that he had examined Kim. He had 
noted lacerations of her lip and multiple bruising. 
There was some suspicion that Jennifer Popen had 
abused Kim. Dr. Jumean spoke of Annals Popen beating 
Jennifer Popen who then beat Kim. He had advised the 
Sarnia Police Force. He called the Health Unit to 
obtain “publiciuhealth? fLolow=upevisrtings: 


Dr. Duncan testiitied Chat based vonesthat 
telephone conversation she had information that Kim 
had been physically abused and she did not doubt it. 


Dr. Duncan did not immediately contact the 
Society because Dr. Jumean had said he had contacted 
the police who later informed the Health Unit that 
the Society, accompanied by the police, could find no 
syvqnSof Jabuwuse’ scookKim, Dir SeDwnc.an Twente iomeco 
acknowledge 


VP tsuppoee G1 Sch omlitthavie’: Cal.lbedaerire 
Children's Aid as well." 


Is agree. 


Dr. Duncan testified that the role of the 
Health Unit was to provide health education to all 
who ask for it or appear to need it. Cases are 
referred to the Health Unit from many sources. Those 
sources include doctors, hospitals, police and the 
Society. 
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Praspuncan tsardithatithe wealthiUnrt did 
not undertake supervision of any home to ensure com- 
pliance with acceptable standards of care. She said 
that if supervision of a home seemed to be necessary, 
presumably for the well-being of a child or children 
therein, the Health Unit would advise the Society of 
the situation and request that supervision be under- 
taken by the Society. 


If the Health Unit referred a case to the 
Society 1t assummed that the Society would thereafter 
accept responsibility for the family and child. 


But the Health Unit would not advise the 
Society of every home in which children were living 
and timeanmespectwor which the Health *uUng be loeires 
services were needed. An example of such a home 
wouldiibe . onesiwherein aldchi ldefatled > torthrive,; 
because of the mother's need for education or 
counselling in matters of nutrition or feeding, but 
where it appeared the situation could be corrected by 
education of the mother by the Health Unit and by the 
mother obtaining medical advice if required. 


Dr. Duncan! saidethaty; 4a fxthespubbicshealth 
nurse believed a child were ill, the nurse would 
ensure that the child received medical attention. If 
it appeared that the child had been abused or 
deliberately neglected, the nurse would refer the 
case to the Society. 


Thvalie@ofmthisé Dre sDuncanideniedsithaty thie 
Health Unit assumed responsibility for the care of a 
ehusldes waohie ms aud\iuhdite? res pion shibisiktlityaskavagor sere 
parents. 


There was no testimony upon the Inquiry to 
suggest that Dr. Duncan misunderstood the duties and 
powers of the Health Unit and its personnel, 
including herself as Medical Officer of Health. 


From my examination of The Public Health 
Actyandsthe yregubatbtons “mademinereundemasts woukd 
appear that, insofar as neglect, abuse and ill-treat- 
ment of children are concerned, the Health Unit and 
its staff had no greater powers or duties than any 
Other citizen not given specific powers and duties 
under The Child Welfare Act. 


649 


It would appear that Dr. Duncan was correct 
in her assertion in testimony that the Health Unit 
was not in a position to require that Jennifer Popen 
and Annals Popen or either or them permit Mrs. Kuly 
Or anyone else to examine Kim. She was also correct 
in her assertion that Jennifer Popen and Annals Popen 
could have denied Mrs. Kuly permission to enter their 
home. 


It would seem however that Mrs. Kuly, and 
perhaps Dr. Duncan, equated "require" to "request." 
Dr. Duncan, speaking of Mrs. Kuly and her visit to 
the Popen home on June 23, 1975, said that part o£ 
the reason for the visit was to check on Kim's 
Condati on, sbut 


",..Sshe lacked the authority to waken the 
child and ask it to be undressed, she was 
helpless to do anything further on that 
Vas ue 


ThakUulatteghisinoe to conrectiagainadiaweetiae. 
Kuly could have asked permission to see and examine 
Kim. If permission were refused, she then could not 
insist upon seeing and examining Kim. But it may 
very well have been that refusal of permission would 
have created enough concern in Mrs. Kuly's mind to 
cause her to pursue the matter further with the 
Society. 


That the Society's personnel had examined 
Kim on June 17, 1975 and had seen no sign of abuse 
and that Jennifer Popen had said the Society was 
visiting regularly, would seem to mitigate any 
Griticism,of Mrs. Kuly and the Health Unit. forenot 
asking persmission to see and examine Kim on June 23, 
1 Eh fa 


However, under section 41 of The Child 
Welfare Act Dr. Duncan, having received apparently 
reliable information from Dr. Jumean as to some 
injuries suffered by Kim and the suspicion as to the 
cause thereof, was required to report that informa- 


tion to a children's aid society or Crown attorney. 


Neither Dr. Duncan nor Mrs. Kuly nor anyone 
of the staff of the Health Unit made such a report. 
That failure to report was not a significant factor 
in the ultimate tragedy. 
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Mrs. Kuly testified that she had telephoned 
to the Morality Division of the Sarnia Police Force 
to inguire about the involvement of the police and 
the Society in the matter. No one was available to 
answer her query, but later in the day the police 
visited her to advise her that Mrs. Saul and the 
police had visited Kim between June 16 and June 20, 
1975 and had found no evidence of abuse, although 
Kim's parents were angry and upset about that visit. 
The police advised Mrs. Kuly that the Society would 
visit the Popen home within a week. They told Mrs. 
Kuly of Kim's earlier broken arm. 


As@ar result, On June 237, b9I75,, MES. Khuly 
telephoned the Society to learn its involvement in 
the case. She was told, she thought by Mrs. Dick, 
that the case had been assigned to Mr. Carter, a 
member of the long term care team. Because of her 
knowledge of the Popen family she was encouraged to 
visit their home. She did make such a visit on June 
235i oT Oe 


Dr. Duncan testified that Mrs. Kuly was 
instructed to visit the Popen home on June 23, 1975 
even though both the Society and the police had said 
they found no indication of abuse. 


Mrs. Kuly said that the suggestion from the 
Society that she visit the Popen home was in the hope 
that, since the Health Unit staff usually were able 
to establish good relationships with their clients 
Jennifer Popen and Annals Popen might trust Mrs. Kuly 
to talk with her about any problem that might arise. 
A secondary hope was that Mrs. Kuly might see Kim. 


Duringa thats vasa Ont une. 2374569 / SeeMoses 
Kuly spoke with both Annals Popen and Jennifer Popen. 
They denied that Kim had been abused. They told her 
Kim had broken her arm when she fell from a chair 
because a nephew had loosened the straps of the 
chair. As to Dr. Jumean's telephone report to the 
Sarnia Police Force, they claimed that an aunt, who 
wanted Kim, had "misreported" to Dr. Jumean. 


It is not clear from Mrs. Kuly's testimony 
whether or not she knew that Dr. Jumean had seen Kim 
before he telephoned the police. From the absence of 
any reaction by her to the allegation of the matter 
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being "misreported" to Dr. Jumean, I infer she did 
not have that Knowledge. 


Ohne thiatinvias dtr Mrs 2 hhalsyieseiw emo new 
description) of that’ parts of sthe visitewas: 


"Ase Io ditdvseesherobriecilydass leiwentcouts 
The child was sleeping at the time and as 
we were going out, I darted into the 
bedroom which was on the way out and had a 
look at her. I only saw the face and head 
andpdedidn' tenotace vanything@at thattporme 
in time." 


Mrs. Kuly said her arrangement with the 
Society was that she would contact them if she saw 
anything Significant in relation to Kim's care. She 
Observed nothing which she felt was Significant. She 
Saw no evidence that Kim had been abused. She saw no 
indication that the family were ready for or needed 
any help. She saw nothing to cause her ito qbe 
concerned for Kim's welfare; so she did not telephone 
Mr. Carter or the Society. 


After June 23, 1975 the Health Unit had no 
specific icontack wikth® themp open ® fant ly eum 
September 12, 1975. On that date Jennifer Popen came 
toe the “Health Unit WseolLftices ViMus Y-Kulytwas inot: ting 
Jennifer Popen indicated that she wanted the Health 
Unit to write a letter which she might give to her 
lawyer to indicate that she took good care of Kim. 
Jennifer Popen told the Health Unit employee then, 
and Mrs. Kuly later by telephone, that the Society 
had removed Kim from her home. Ph“thaw Vaceer 
conversation Mrs. Kuly denied Jennifer Popen's 
request because, on the basis of the brief time she 
had spent in the Popen home, she could not vouch for 
Jennifer Popen's care of Kim. 


It would seem that Dr. Duncan became aware 
of Jennifer Popen's request to Mrs. Kuly and Mrs. 
Kuly's concerns about it. She instructed Mrs. Kuly 
to refuse the request. Dr. Duncan said she took that 
position because, on the basis of the content of Dr. 
Jumean's telephone conversation to the effect that 
Jennifer Popen beat Kim after Annals Popen, when 
drunk, beat Jennifer Popen. Dr. Duncan felt that the 
Health Unit could not truthfully write a letter such 
as Jennifer Popen wanted. Dr. Duncan also felt that 
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PE@wWasSnnOtla responsibility, of tthe Health .Unit.to 
write such a letter. 


I am satisified as to the propriety of the 
Health Unit's refusal of Jennifer Popen's request. 
My only concern is that there should have been any 
consideration given to the request. Dr. Duncan was 
apsorurcely correct to say, that the Health Unit ecould 
DOtCeeLrUCHLULLY ~write such agletter. 


Later in her testimony relevant to this 
incident, Dr. Duncan said that, again in retrospect, 
she felt she had erred in merely denying Jennifer 
Popen's request. She said that if the situation were 
to arise again she would be "more aggressive" and 
would write a letter expressing her opinion that the 
child should not be returned and would so inform the 
Society if her opinion were requested. 


Mrs. Kuly testified that after that last 
telephone conversation she spoke with Mr. Carter by 
telephone on September 12, 1975. He advised her of 
KAmusienospitalazation <ony August 34,4 1975 and her 
Subsequent discharge from hospital to the care of the 
Society. He told Mrs. Kuly that Jennifer Popen and 
Annals Popen would be separately charged with child 
abuse. Mr. Carter told Mrs. Kuly that Kim was in the 
care of the Society who would supervise that care. 
He did not ask Mrs. Kuly to visit the Popen family. 


On September 17, 1975 Mrs. Kuly visited the 
Popen home to try to maintain a working relationship 
with the family and to respond to any indication that 
the family might need help. Neither Jennifer Popen 
nor Annals Popen gave any such indication. 


Mrs. Kuly testified that that visit was not 
a "matter of routine." She was looking ahead to the 
possibility that Kim would be returned to her home. 
Mrs. Kuly wanted to maintain communication so as to 
enable her to help at the time of Kim's return. . 


Mrs. Kuly received a subpoena to attend 
GCourtion October 29, 1197 5a toy testriyoon pbehal imot 
Annals Popen and Jennifer Popen. She attended Court 
then.and from.time.to,time until, sonlLrebruany elss 
Lo Ge Mis HLOGins, Advised, ber that the matter was 
postponed indefinitely and her attendance was not 
required. 
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Ohad UlyeS:,. 1976) Karlie, okimisssiblinggwwas 
born. A public health nurse employed by the Health 
Unit visited Jennifer Popen while she was in hospital 
Bor thaty birthascOnsAugustel0sgrio7GaMusaa kul madessa 
routine "new baby visit" to the Popen home. By that 
time Mrs. Kuly was aware, but she did not Know how 
she had become aware, that Kim had been returned to 
her parents' home. 


TherSoctetyphadunot. advisedaeMrs.akulyaor 
Kim's return to her parents' home. The Society had 
not sought any assistance from the Health Unit after 
Kim's return. 


DUBInNg that visit Mus. Kulyehopeamtossee 
Kim. Mrs. Kuly was aware "it was known to be a 
possible child abuse case" and thought it would be 
helpful for her to observe and be able to report to 
the Society if she saw anything untoward. She was 
aware that 


"the family was in the care of Children's 
Aid and under their very close super- 
Vision; 


The accuracy of Mrs. Kuly's awareness is 
Suspect. “Surely by August-10,- 19767 afters the pEro- 
ceedings in the Provincial Court (Family Division) 
o£. ThevGounty4/of-iLanbton- itn» the. springhom Lorca. 
would be clear that Kim had been physically ill- 
treated and was a child in need of protection. The 
identity of her abuser had not been established 
although in June, 1975 Mrs. Kuly was aware of the 
contents of Dr. Jumean's conversation with Dr. Duncan 
On. June. 16 Ai o7D. Similamly:, onde. must), quesy, her 
assessment of the supervision provided by the Society 
as "very close." That latter was based, in part at 
least, on Jennifer Popen's statements to Mrs. Kuly as 
to the frequency of visits by the Society. 


Jennifer Popen was not a reliable source of 
information. However the frequency of visits alone 
is not a measure of the closeness of supervision. 
From her responses to counsel I gather Mrs. Kuly was 
not aware of the manner in which the Society was 
Supervising Kim's care. 
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Mrs. Kuly asked where Kim was. Jennifer 
Popen said Kim was sleeping, having her afternoon 
nap. | 


Mrs. Kuly did not ask to see Kim. She knew 
the Society was supervising the family and she 
entrusted Kim's safety to them. She felt that any 
request to see Kim, in the circumstances, might be 
construed as "a threatening thing." Jennifer Popen 
had been describing how the Society's worker had been 
following her very ath N tre Mirch. Kubyedid ino te want 
Lege, jeopardize 


"a fairly good relationship with a family 
that allows us to accomplish what we do." 


Mrs. Kuly was asked if she felt she had 
built some relationship with Jennifer Popen. Her 
response was: 


"A. In away, she wasn't overly hostile to 
me and she did discuss things with me, but 
really only what she wanted me to know. 


Q. Did you sense that at the time or are 
you saying that in hindsight? 


Ase Inmuesaying. that in? hendse ght. She 
couldvappear {very “open sands talk ed every 
Openly some visits. Other visits she was 
quite reticent, reserved..." 


Thus; .-duriIngmethatevd settor August LOPS LO iG, 

Tenrer Popen employed two tactics I have commented 
upon elsewhere. Like others before her who sought to 
see Kim, Mrs. Kuly was denied that opportunity. The 
denial was polite and apparently reasonable, but it 
was effective. As she had done with others, Mrs. Lo 
and Mrs. Maughan are two, Jennifer Popen spoke of the 
actions of another person. Jennifer Popen had spoken 
to Mrs. Maughan about Mrs. Lo, to Mrs. Lo about Mrs. 
Maughan and now Jennifer Popen spoke to Mrs. Kuly 
again about Mrs. Lo. 


Mrs. Kuly forthrightly acknowledged that 
the opinion expressed in her testimony last quoted 
was formed in hindsight. Like others, Mrs. Kuly had 
not correctly assessed the situation as it developed. 
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During athate visit HobeAUGUSE, LUFRLS To MES. 
Kuly observed nothing that gave her concern for the 
welfare or safety of Kim or the younger child Karie. 
Jennifer Popen told Mrs. Kuly that 


"Kim was doing very well and was well 
physically << 


Mrs. Kuly said she had no reason to disbelieve 
Jennifer Popen. 


The’ care ‘or the infant Kawmlessreenoe 
Strictly within the purview of this Inquiry, but one 
element of that care impresses me as being relevant 
to Kim's care. That element was the actions of 
various people in respect of Karie in the days 
immediately following Kim's death. Those actions 
seem to be indicative of a condition which had an 
influence upon the handling of Kim's case and the 
ultimate tragedy of her death. 


The Health Unit, as represented by Dr. 
Duncan, took a strong position. They and she are to 
be commended for doing so. 


On August 12, 1976, having somehow learned 
Of Kim’ s death which occurred. during the carry 
evening of August 1l, 1976, Dr. Duncan telephoned the 
Society and spoke with Mrs. Harvey. Doe. Duncan 
wanted to Know what arrangements had been made to 
care for Karie. She was concerned about him being in 
a home where a child had died. 


When asked why she had telephoned Mrs. 
Harvey her response was: 


"AVS “Because of concern for, they baby ..2ithe 
baby, a five week baby was in a home where 
we Knew that the mother had beaten a five 
month baby previously and that that baby 
had subsequently died. It's true I had no 
evidence that Karie had been abused or 
there was no way to guess that he might be 
abused, but it was, it seemed a reasonable 
action to suggest to Mrs. Harvey that Mrs. 
Harvey must be concerned about the safety 
of the second child in the home." 


And later she added: 
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Peo. lherenas? nordoubt linviiyenind! that Ic was 
worried about the safety of a baby, a five 
week baby, in a home where a child had died 
the day before, when I knew that the mother 
had beaten the child and the father had 
been charged with abuse. That was my sole 
reason for phoning Mrs. Harvey, to discuss 
with her her feelings about the baby Karie 
being left in that home. No evidence, no 
evidence except that a need to act." 


Mists iHenev ey? tion Dire Duncan sith atbewine 
landlord was caring for Karie. She told Dr. Duncan 
that she too was "uncomfortable" about the situation, 
but she felt that there were not "actually sufficient 
grounds" to enable the Society to apprehend Karie 
under TheaChild,Welfare -Acts | Dr. -Duncan recalled 
that Mrs. Harvey said there was no evidence that 
Jennifer Popen had ever abused Karie and therefore 
"it seemed doubtful whether it was right to remove" 
Karie from her. Dr. Duncan understood Mrs. Harvey to 
eauaitie ttivertwvordpeerigh th) wa-tink hema lLamight stor 
au GHioOGi tyeungerstheys Catuce: 


When Dr. Duncan suggested that Mrs. Harvey 
Speak with the Crown Attorney, Mrs. Harvey said she 
had done so. 


Dr. Duncan testified that she: 


",..-assured Mrs. Harvey that in spite of 
the apparent lack of any real reason to do 
so, that would be preparedsto ‘state: that 
Lnsimysopinion) tine: baby eek anie;awas ein 
danger and in need of protection..." 


Tntherrend Musee larveyeagreed. tomremove 
Karie from the family home and Dr. Duncan understood 
that was effected the next day. 


The connection which this has with Kim's 
care is that this was another instance of at least an 
error in judgement by Mrs. Harvey. It demonstrated 
her lack of correct understanding of the provisions 
of The Child Welfare Act. It demonstrated her lack 
of knowledge of acceptable practices in the field of 
child welfare. 
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It was precisely that combination of cir- 
cumstances, an error of judgement, a lack of correct 
understanding of legislation and a lack of knowledge 
of acceptable practice, which led to Kim's death. 


But for Dr. Duncan's forthright discussion 
with Mrs. Harvey, those three elements might have 
againht come tntoliconj unctiton wiithisdqualkly tragic 
results. 


Dr. Duncan testified as to the relationship 
between the Health Unit and the Society. Prior to 
Kim's death that relationship was informal. The 
communications between the two agencies, to use a 
word which seemed to be common in the vocabulary of 
Many of the witnesses, was by telephone. Dr. Duncan 
expected that the family health record maintained by 
theshealken fini t# wou PI1con taint aynou@dt. Lon) week 
reference to any telephone conversation. 


There was no procedure within the Health 
Unit whereby, as a matter of course, the staff of the 
Health Unit would automatically and immediately 
telephone to the Society to advise that agency of any 
communication to the Health Unit of any suspicion of 
child abuse. An example of such a communication was 
Dr. Jumean's telephone call in June, 1975. 


Dr.’ "Duncan spoke “of “an“arrangement (or 
understanding between the two agencies to the effect 
that-whenta .childywast akien?cmmtercustody Obyncthe 
Society or when the Society was visiting the home 
regultarly themHealth Unrt*'s’ stati would cease 
visiting that family's home. That was because of a 
belief that too many social workers might become 
involved. The Health Unit relied upon the Society. 


The testimony upon the Inquiry lends some 
credence to that belief. In Kim's lifetime several 
agencies and individuals were involved with her 
family. They included the Society, the Sarnia Police 
Force, ‘the ‘Probation iService off the Mrnistry "of 
Correctional Services, the Health Unit, the hospital, 
medical doctors, Alcoholics Anonymous, the Parent 
Effectiveness Training Course and the Provincial 
Court (Family Division) of the County of Lambton. 


The testimony of Mrs. Lo, Mrs. Maughan and 
Mrs. Kuly demonstrated how Jennifer Popen was able to 
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Speak to each of those workers to express criticism 
OD done OTrenore tof? the “others “Tie “reaét londiof any 
One of them to any such criticism could easily have 
Made it move vdyvihicul ty fioreitihe fob yect:: of tat 
Criticism to work effectively with the Popen family. 


Each of those workers was, during Kim's 
life, unaware that Jennifer Popen had expressed any 
negative criticism of that worker's performance of 
her role. In a sense each worker and her role were 
insulated from the others and their roles. 


When asked if there was “any great push" 
between the Health Unit and the Society to exchange 
information or make or maintain liaison, Dr. Duncan 
responded: 


"A. We mostly ran our separate courses..." 


Dr. Duncan testified that in June, 1975 the 
Health Unit was aware that the Society was involved 
with the Popen family. Police officers had told the 
Health Unit that the Society would be visiting the 
home regularly. 


Dr. Duncan testified that: 


Haun eandsigh telawouldssayethat sour = ehe 
Heaney sUnakalaAcommunicatdaonsiawilth the 
Children's Aid Society at that time [1975] 
were unsatisfactory." 


When asked to describe in what way the 
communications were unsatisfactory she replied: 


"A. We were unable to discover why Kim Anne 
Popen was returned to her home. We would 
have liked further communications, we would 
have liked to have received reports on what 
the Children's Aid workers observed when 
they visited the home. We would have liked 
closer communication. This is hindsight.” 


Drss Duncan’ sVtesbimony-—-admit teddy 
expressing an opinion formed in hindsight, did not 
Suggest that any steps were taken by the personnel of 
the Health Unit before Kim's death to overcome any of 
the matters which were later perceived as being 
“unsatisfactory? 
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In another area of her testimony, while 
speaking of the establishment and maintenance of a 
child abuse team composed of personnel from various 
agencies or authorities, Dr. Duncan said: 


",.e-Our conclusion on looking at the events 
prior to Kim's death was that there was a 
lack of communication between all the 
health ‘workers in*our areas.%...nonev of ius 
really had sat down together to discuss 
thrseiamrlyc! 


While the portion of Dr. Duncan's testimony 
which I have reproduced contains reference only to 
"health workers," she spoke as well of police 
officers and the probation office. 


In 1978, after Kim's death, the Health Unit 
itself prepared and implemented procedures with 
reference to cases of abuse or suspected abuse of 
children. *8pry72pduncdntsdaidsethat sal thought pubiisse 
health nurses are not trained in the examination of 
children, the Health Unit prepared a form "which 
details exactly" how a public health nurse is to 
examine:saichild nm sucha cases) The statieointne 
nursing division of the Health Unit 


"must record in writing all communications 
to jtheGhildren"s Aid Society.” 


"Lines of communication" were established with refer- 
ence to the referral of cases to the Society or to 
the child abuse team. A public health nurse employed 
by the Health Unit was appointed to attend case 
conferences at the Society and to maintain liaison 
between the two agencies. 


The procedures and guidelines developed and 
implemented by the Health Unit were more extensive 
than set forth orally by Dr. Duncan in her testimony. 
Copies of the two documents were filed as part of an 
exhibit upon the Inquiry. They are reproduced as 
Schedule 2-I to the report. 


Because of the absence of any authority to 
enable a public health nurse to examine or even see a 
child, Dr. Duncan requested that orders made in the 
Provincial Court (Family Division) of the County of 
Lambton, in appropriate cases, contain a provision to 
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auUenoOrrzen Chen pubic thealth-> nurse ’tostliexamine’ “the 
child. She said that such a provision was contained 


Pin ‘several «court orders which we ‘have 
received recently [1978]." 


Dr. wbuncanerecogmuzed sparticubardyiithe 
limitations ror thevaba laste, ofdthe: Stanfif= of) the 
Society to detect signs of abuse of children. Public 
health nurses were also limited in those abilities. 
She recommended that children in cases of abuse or 
Suspected abuse be examined regularly by a medical 
deactor. 


In another Chapter of the Report I review 
recommendations made by witnesses upon the Inquiry. 
I include there other recommendations made by Dr. 
Duncan. I have mentioned this specific recommenda- 
tion by Dr. Duncan because, on December 16, 1977, she 
wrote to Judge George Thomson, Associate Deputy 
Manisterge)Cchaldrens Services; ¥oftmthe’ Ministry of 
Community and Social Services. Her letter contained 
a recommendation Similar to that which I have just 
mentioned. 


Perhaps one brief comment made by Dr. 
Duncan in her testimony is the sad summation of the 
failure of a multitude of persons and organizations 
to protect Kim. She said: 


",.e-In retrospect, if we had known as much 
as is now known about Mrs. Popen's 
background, all the agencies involved would 
have probably behaved differently." 


Mhtet “Healt? fins te rd dwa no: tire port’ ‘bo sa 
children's aid society or Crown attorney immediately 
upon receiving Dr. Jumean's telephone call on June 
16, 1975. The Society were informed of and actively 
involved in the matter> on June 17,-1975,and by June 
23771975 Mos. Kilyeawas mn touch 4awith thedSocvetyve- and 
visited the home by arrangement with the Society. 


Mrs. Kuly did not examine Kim at any time, 
nor did she ask permission to do so. Mrs. Kuly was 
not, by law, entitled to require Jennifer Popen and 
Annals Popen to permit her to examine Kim. She did 
not seek permission. Presumably she wanted to main- 
tain a good relationship with the Popen family. She 
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understood that the Society was actively involved in 
the case. She was entitled to assume that the visits 
by the Society's personnel would include observation 
and examination of Kim. 


The Health Unit did not advise the Society 
of Jennifer Popen's request in September, 1975 for a 
letter commending her care of Kim. In retrospect, 
Dr. eiDuncanswould, now#advise sthe ss0cretyatoLasuchea 
requést/andjofther denial of ait, awreheagitettertot 
Opinion if requested by the Society. The Society was 
fulblyeawareyofyMrs.uKkuly*srvisre. an. duney. 497 Sgand 
yet did not; follow supt on that tovaskMhersromean 
Opinion or even for her observations. The subpoena 
to Mrs. Kuly in the fall of 1975 was issued on behalf 
of Jennifer Popen and Annals Popen. 


Dr.» Duncans spoke. “ofS poor commun icatmon 
between the Health Unit and the Society. In my view 
the Society was clearly the agency primarily 
responsible from June, 1975 for the management of 
Kim's case. The primary responsibility lay upon the 
Society to establish and maintain communication 
between the Society and others involved or interested 
in the case. 


In light of the Society being the agency 
primarily responsible for Kim's case it was reason- 
able for the Health Unit to rely upon the Society to 
accept responsibility for visits to and supervision 
of the Popen home. in keeping iwiithh they intomrmatl 
arrangement between the agencies the Health Unit 
discontinued visits to the home because of the 
presence of the Society. 


In my view the Health Unit bears little 
Fespons?bi11 tye tor Kim s/ tragedy eo lnita Fife mighe 
circumstances it seems likely that the tragedy would 
not have been averted even if, in the areas where I 
have expressed criticism of the Health Unit, its 
personne): had. acitiedPiga Jais oniot.tLoanermt tthak 
Criltietsnr 
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Chapter XXIII 


The Role of the Office of the Crown Attorney 
for the County of Lambton 


For the purposes of this Chapter I shall 
call the Office of the Crown Attorney for the County 
of Lambton simply the "Office of the Crown Attorney." 
Andrew Matthew Lang was the incumbent of that Office 
at all times relevant to this Report. 


To assist readers of the Report, extracts 
from The Crown Attorneys Act are reproduced in 
Schedule 2-C to the Report. 


The Office of the Crown Attorney became 
involved in the events of Kim's life when the Sarnia 
Police Force began its investigation following Kim's 
admission to hospital on August 31, 1975. 


In September, 1975, members of the Sarnia 
Police Force consulted Mr. Lang with reference to the 
case and their investigation. They sought his advice 
as to what charge or charges, if any, could or should 
be laid as a result of the injuries suffered by Kim 
on Or about August 31, 1975 and on earlier occasions. 


As» a result of) those. consultatrons.,7;.Mrs 
Lang's advice was that both Jennifer Popen and Annals 
Popen be charged with an offence under section 40(1) 
Ofethe Chita, WeltarceActadine that. thevya didi tallato 
protect Kim. The Sarnia Police Force accepted Mr. 
Lang's advice. The appropriate information to insti- 
tute the proceedings against the parents jointly was 
Signed by Police Constable Wyville on October 16, 
1975. That information alleged that the offence was 
committed between January 11, 1975, the date of Kim's 
birth, jandsAUGuct 2ds,01 97.5. 


Fore Drew) tye lec al Le heres tt en foal tine 
Child Welfare Act simply the "Act." 


Thus it would seem that any evidence 
relating to any failure to protect Kim at any time 
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during her lifetime to August 31, 1975 would have 
been relevant and, subject to the usual procedural 
and evidentiary requirements, would have been 
admissible upon the trial. This would have included, 
if appropriate, evidence concerning her prior medical 
history, hospital admissions and injuries, such as 
those observed by Mrs. Hewitt in the mall and those 
healing fractures of the ribs revealed upon the X-ray 
photographs examined by Dr. McCrudden. 


Mr. Lang's testimony upon the Inquiry was 
that his advice to the Sarnia Police Force was to lay 
the charge under the Act rather than to lay a charge 
of causing bodily harm or of assault causing bodily 
harm Underssect1 on? 2451-2 )* OT sole 86n Mirena COU Comme ne 
Said that advice was based on his opinion that, since 
Kim was unable to testify, it would be difficult or 
impossible to meet the onus and standard of proof 
beyond a reasonable doubt as to the identity of who- 
ever had caused Kim's various injuries. He felt that 
the identity of that person or those persons was an 
essential ingredient or element of a charge laid 
under the Criminal Code. He felt that in the case of 
a charge against the parents under section 40 of the 
Act the only elements to be proven were that Kim was 
Liytor” under themcare, "Custody Of secon thot Oo peter 
parents and had suffered injuries from which it could 
be argued that the parents had unlawfully failed to 
protect her. He felt that in the case of a charge 
against the parents under the Act the identity of the 
person or persons causing the injuries was not an 
element which would have to be proven to support a 
Eanginig ofrfquLlty. 


The advice given by Mr. Lang was sound. 
His appreciation of the matter as presented to him 
was reasonable. 


Unfortunately, when summonses were issued 
and served upon Jennifer Popen and Annals Popen, they 
were returnable on October 30, 1975 before "the 
Provincial Judge" without reference to whether the 
Provincial Judge was sitting in the Criminal Division 
Or Family Division of the Provincial Court of the 
County of Lambton. 


The case was placed on the list of cases to 
be heard by the Provincial Judge sitting in the 
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Prova neaal sGourtyw(iCriminal;Divis ton):cof.the County of 
Lambton. 


An endorsement upon the information indi- 
cates, that on October, 30, 1975, Mr. Higgins appeared 
for the parents and the matter was adjourned to 
November 13, 1975. It is not clear from the docum- 
entsewho sappeared:.fornm the eCrowny.s but) Mr oLbang 
testified, and I accept, that he appeared on both 
October 30 and November 13, 1975. Mra@Higgins: 
testimony, which I accept, was that he made repre- 
sentations to the Provincial Judge sitting in the 
Provaneorvaly Court «(Criminal-Division).-of the (County of 
Lambton whereby he disputed the jurisdiction of any 
Digan ca ail. JU CanS ct lsd seni DTOV in clad COLE = 
(criminal division) to deal with such a matter. He 
relied on section 20(1)(d) of the Act which provides 
GhatsiantParte I tach the Act pawhich,.contarnsssection 
40, "judge" means a provincial judge presiding ina 
Peoviincials court ttamtivedivaisron,)). Mr .= sHeGgusns 
testified that the matter was adjourned because the 
PeovilnCl alae jJUdCGeRS tL oUunG.in ethesProvancaa lL Court 
Gramma ly» Diva sion). ofmthes Countyso¢  iLambton® was 
Surprised by the submission. There was no evidence 
as to the position taken by Mr. Lang. 


It would seem that Mr. Higgins too was 
somewhat Surprised by the submission he made on 
October 30, 1975. On October 29, 1975, when speaking 
to his own request for adjournment of the Society's 
application for custody of Kim, he based his request, 
in part, upon the existence of the section 40 of the 
Act charge!todbesheard “Sinwanother court” and wais 
view that a decision should be reached on it before 
the Society's application was heard. 


When it was suggested that the Society's 
applicatLonesmigqht ebe- weard,onwd ania Ryn Logik 9] 64) MTs 
Higgins continued his statement to the Court as 
follows: } 


"WhivéedonvstheyOuUe Set thateadayiwwiths thus 
perhaps in mind--that myself and Mr. Carter 
or Mrs. Harvey can discuss this matter. By 
that time the other charges will have been 
dealbuwith.n « T-thinkstheyawal ls because et 
think they are ready to deal with cases in 
December. Then they might be able to tell 
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how long it would take, and they can come 
back and say it won't take a whole day." 


Clearly the words "the other charges" referred to the 
charge under section 40 of the Act and the words 
"they are ready to deal with cases in December" re- 
ferred to the Provincial Court (Criminal Division) of 
the County of Lambton. 


Thus, even on October 29, 1975, unless he 
was seeking to obfuscate the matter, Mr. Higgins ap- 
parently expected the trial of the charge under 
section 40 of the Act to be held in the Provincial 
Court (Criminal Division) of. the County of Lambton. 


On November 13, 1975, the matter was trans- 
ferred from the Provincial Court (Criminal Division) 
of thevCounty “of Lambton to the ProvincralrComne 
(Family- Division) of i thestounty ‘ofebambtontwih en 
hereafter in this Chapter of the Report shall be 
called simply the "Court." 


The evidence is not clear as to who was 
responsible for the matter being placed on the list 
of. cases) Por) bearing? in MtherrP rovasier adl’-Coure 
(CriminaleDivisron)itot thesGounty vor anbeon. Grlherc 
was no evidence of any discussion between Mr. Lang 
and members of the Sarnia Police Force as to the 
venue Of any trial resulting from the charge under 
the Act. Presumably Mr. Lang was not consulted as to 
that™ particu lar@ands Gi d=not) pwc sem end] Cone. 
Nonetheless it would seem he or his office must share 
with the Sarnia Police Force responsibility for the 
error: 


The @rror ‘ase toe ttire. court’ iniwiiitche che 
trial would be held did lead to some confusion and to 
delay. One such delay was the adjournment of the 
hearing of the Society's application from October 29, 
LO7 S-shoeJantwary. 19° ° 59767 an delayrot a lnosmrensee 
months. Thus that confusion and delay affected not 
only the trial of the charge under section 40 of the 
ACtvagainstvthes parents «but, "andi receive) alsoscnic 
hearing of the application of the Society for custody 
of Kim pursuant to the Act. Thus too all that might 
Flow from the decision in either matter, including 
long-range plans for Kim's care, was similarly 
delayed. 
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After the transfer to the Court, Jennifer 
Popen and Annals Popen appeared in Court on November 
7, (19975) vands pleas! sof not ‘guilty wereventered ton 
behalf of both of them. The matter was adjourned to 
Tanda ryeweloyeulo7 6 “Loner rvaleus The seranscript does trioet 
indicate the names of counsel appearing with refer- 
ence to the charge under section 40 of the Act, but 
Mr. Higgins was present in Court to represent the 
parents upon the Society's application under the Act. 


ity -sih’o ude ibe? rete dt hiats thier S0octetys 
application for custody of Kim was first presented in 
Court on September 8, 1975. Hearing of that appli- 
cation was then adjourned until October 29, 1975 and, 
subsequently, tosvanuary, 1.97219 76% 


ihittisyraby  wsanwaky e0F, 195/ 6o*Dor hima teensy, 
that of the charge against the parents under section 
40C0LD the Actwand -thatrot the:Socrety sr appl ication 
for custody, were scheduled for hearing in the Court 
On the same day. Presumably all parties to each of 
the proceedings were aware of the existence of the 
other concurrent but essentially separate proceeding. 


The portion of the transcript of the Court 
Drocecdings "on Jganuany 197 1976 rebevant™to the 
charge under section 40 of the Act against the 
parents is brief. It is merely: 


~huncherl adjourned: ton Febru aryr i237 a Oa 
(sic) due to inavailability (sic) this date 
Ofewiltness; Wr. Singhs.” 


There is no indication as to the identity of counsel 
or the presence of parties and witnesses. 


It would seem that this transcript is in 
error as to the date to which the matter was ad- 
FOuUBNe.! A’ MOtationiton. the backl off they Information; 
presumably made by the Court Clerk, shows the hearing 
to be adjourned to "25 Feb, 76". From other testi- 
mony it would seem that that notation is correct. 


The transcript in respect of the Society's 
app laicatironsitorscustody - els) imore fe xtensa vieoss OMEL 
Higgins appeared for the parents. Mrs. Harvey 
represented the Society. In summary, Mrs. Harvey 
sought an adjournment because of Dr. Singh's absence, 
but indicated a desire to present all other witnesses 
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before the hearing was adjourned. Mie. “BEG gis 
opposed any interruption of the hearing, but did not 
oppose the adjournment of the entire hearing. 


ThatJlatter st ranseripe mdi cate siitira. 
hearing was adjourned to February 25, 1976. 


Thus both matters were to be heard in the 
Countson: Ensasamei day. 


From the confidential brief prepared by 
Police Constable Wyville of the Sarnia Police Force 
for use by the Crown Attorney upon the trial of the 
charge under section 40 of the Act, I am satisfied 
that Dr. Singh was an essential witness to prove the 
full nature of Kim's injuries which were seen on 
August 31, 1975 and her earlier injuries seen in 
Mar chy ee 9aon No#expPan atrontiwasgqniivent ior sane 
failure to ensure Dr. Singh's attendance. Responsi- 
bidpty sior hati faituremasha teiretatesstoprneecharge 
under section 40 of the Act lies on one or both of 
the Office of the Crown Attorney and the Sarnia 
Police Force. Responsibility for that failure as it 
relates to the Society's application lies on the 
SoOcLety. 


I ‘bear in’ mind the testimony of various 
witnesses as to the desirability that proceedings 
relating to the welfare, care and custody of children 
bev conducved vexpeditrousiby: There was further 
testimony as to the length of time which had already 
expired since the matter of Kim's care came again to 
the attention of the Sarnia Police Force on August 
ot, 7LOL5 ddindyanitial lyttotthes attention! off Mn, shang 
in early September, 1975. That also applied even to 
the perlod@’trom: Ocvober 6,297 swhentPolice 
Constable Wyville signed the information alleging the 
offence. There were the very lengthy adjournments 
that seemed invariably to be required in the Court. 
Dn seherY higimomcdé ak oCthated teas yondicstunratemand 
inexcusable that whoever was responsible for the at- 
tendance of witnesses failed in that responsibility. 


That Lailureporby: the Office ‘of they Crown 
Attorney or by the Sarnia Police Force on the one 
matter and by the Society on the other, resulted ina 
Further delay of more than five weeks. The Office of 
the Crown Attorney, responsible for the presentation 
of the one matter in Court, must bear at least some 
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responsibility for that failure and for whatever 
flowed from it. In saying that I recognize that the 
Office of the Crown Attorney followed a practice 
rather common in Ontario whereby such offices rely 
upon the police force having jursidiction in the area 
to secure the attendance of witnesses upon trials 
PEOceeding- in. provincial pcourt. 


As will be noted elsewhere in this Report, 
the Society is to be similarly criticized because 
whoever of its staff were responsible for the 
attendance of witnesses upon the hearing of its 
applicatwon failed -to;,ful£ill,that-responsibility. 


Then tarire notaries Ott ice @.or.ethe Crown 
Attorney and the Sarnia Police Force is all the more 
glaring since the adjournment from November 17, 1975 
LE Oma tilanays 9, 8b Ouoe Was 4oOr  tispal .! AThe- Crown 
Attorney and the Sarnia Police Force should have 
known that the trial was to proceed that day and 
Should have been prepared for trial. One can only 
speculate as to what might have occurred on January 
oT ,i97o If Mr. MHaggins hadr vigorously, opposed “the 
adjournment. 


There was no evidence to indicate when the 
Office of the Crown Attorney learned that Dr. Singh 
WOUtdsnNOUrattend COURtC HO lediall i atny asl Oo, pled) Or. Mi. 
Higgins apparently was not informed of that until a 
few minutes before the case was called on January 19, 
HOV6e ei Police, Constable sWyva ble toldshamyonty. then 
that Dr. Singh was away. 


tt would*seem that Dre "Sing “Police 
Constable Wyville and other witnesses were present in 
Courmie OnnwOGtobers29,.1975 when neami ng ».OLp the 
Society's application was adjourned to January 19, 
1976 and, at the request of the Society, was marked 
as peremptory. 


There is nothing to indicate that Dr. Singh 
was present on November 13, 1975 when the charge 
under section 40 of the Act was transferred from the 
PrOvinel al Court (Criminal DiVis 10n) ote ene’ County or 
Lambton sto rhey Court orn on, Novembersl!7 ~~ 1975 when 
that matter.was.adjourned to;January 19%, 1976. for 
trial. It may be that everyone in Court on November 
72m OS assumedhthatawhen -. on.Ocktober. 28, 11975, 
January 19, 1976 had been selected and fixed as a 
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peremptory date for hearing of the Society's appli- 
cation the attendance of all necessary witnesses, 
including Dr. Singh, would have been arranged or 
ensured. No one was entitled to make such an 
assumption. Someone should have inquired. 


After January 19, 1976 the next involvement 
of the Office of the Crown Attorney in these matters 
SCUCULLEd FON” Of = ano0uUt "PeEbruiary Ut, Sho) Or eM. lang 
received a letter from Mr. Higgins dated February 10, 
1976. In that letter Mr. Higgins wrote: 


“7 Fam=instructed=by my CrEENCS -Cihatyeetiins 
Popen will acknowledge responsibility for 
Injur res: ‘Co the chatd". 


The letter went on to note that the trial had been 
adjourned to February 25, 1976, but Mr. Higgins’ asked 
that 


"it be advanced to the morning of February 
LISS, ASS YO ERO C'O ev alesse. Titemn Ours “De Ont itcircin yay 
FEDEU ALY 25.0 Os. 


The letter concluded: 


"TEeel this matter “can be ‘dealt wren 
briefly as proposed." 


Mr. Lang testified that on receipt of the 
letter he telephoned Mr. Higgins to advise him that 
no one from the Crown Attorney's office could be 
availabVe for trial ‘one February 14" 1976; 


Mr. Lang testified that at some time he did 
speak with Mr. Higgins about the portion of the 
letter which said that Annals Popen would acknowledge 
responsibility for the injuries to Kim. He testified 
that it became clear to him at some point that Mr. 
Higgins was proposing that Annals Popen would enter a 
plea of guilty to the charge under section 40 of the 
Act and that the similar charge against Jennifer 
Popen would be withdrawn. 


He said he was not informed as to the 
manner in which Annals Popen's responsibility for 
Kim's injury would be acknowledged in Court. He said 
he understood it would be an acceptance of full 
responsibility for all of the injuries described by 
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the doctors at the end of August, 1975. He denied 
thatehéeshadebeensintormed thatyeinsexplanationsof 
Kim's injuries, evidence would be tendered to show 
she had been struck by a slipper thrown by Annals 
Popen. He, did snot.*regard that as.a sufficient 
explanation for the injuries and had he been told of 
it he would have queried it. I should note that the 
transcripts of the proceedings in Court which were 
produced upon the Inquiry do not indicate that any 
such explanation was offered in Court. Jennifer 
Popen did make reference to that alleged incident in 
her testimony upon the Inquiry. She said she had 
mentioned it to Annals Popen. Even she acknowledged 
upon the Inquiry that a thrown slipper could not have 
caused the injuries which Kim suffered. 


Mrug chang tes tininedisas tojmhisesked ear 
distinct recollection" that, when he had formed that 
Opinion of Mr. Higgins' proposal, he telephoned Staff 
Sergeant Allan of the Sarnia Police Force to advise 
him of the proposal, to obtain Staff Sergeant Allan's 
reaction to it and to suggest that the position of 
the Society to that proposal should be determined. 


He said he was interested in the position 
of the Society because, as he read Mr. Higgins' 
letter, the proposal seemed to "link" the charge 
under section 40 of the Act with the Society's appli- 
Cation pforecustody, of-Kime ry Hewsaldathatehe -under- 
stood Mr. Higgins to mean that the hearings of both 
Matters would be moved from February 25 to February 
2357 L977 6aleaMr.oHigginss hettem-certainivaas openyto0 
that interpretation for it speaks of "this matter" in 
Ehessaimoudaresandgrefersetogbothgihe: charge runder 
section 40 of the Act and the application by the 
Society. 


Mrs Gangiesald» thatthe Bibel hadsiunderistood 
that both hearings were not to be held on the same 
day, he would have inguired as to the reason for 
their being separated. In his view both should 
ordinarily have been heard on the same day, but he 
did not feel that his Office should have any direct 
responsibility for the conduct of the application for 
wardship. He felt that would be so even if it had 
arisen out of a decision by the Judge hearing the 
charge under section 40 of the Act to apply sub- 
section 3 of section 40 and to proceed as if the 
child had been brought before him as a child 
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apparently in need of protection. Mr. Lang felt that 
Such an application would require more background 
information than would ordinarily be available to the 
Crown Attorney proceeding upon a charge under section 
40(1) of the Act. He felt the Society would then be 
required, under section 34 of the Act, to appear upon 
the application and perhaps to call upon the police 
and the Crown Attorney for information they might 
have obtained but which would not be admissible as 
evidence upon the charge under section 40(1) of the 
Act. 


As I understood the thrust of his testi- 
mony, Mr. Lang said he wanted to learn the position 
of the Society. That was because he felt that an 
improper result would be achieved if, in respect of 
the charge under section 40 of the Act, he were to 
accept Annals Popen's plea and withdraw the charge 
against Jennifer Popen and, in respect of its 
application for custody, the Society were to seek to 
place on Jennifer Popen responsibility for Kim's 
injuries. 


Mr. Lang continued his testimony to say 
that very shortly after that Staff Sergeant Allan 
"came back to me and said well, they're agreeable to 
this disposition." Mr. Lang testified that he had 
the impression that, in using the word "they," Staff 
Sergeant Allan was referring to the Society. 


Staff Sergeant Allan was unable to recall 
those telephone conversations with Mr. Lang, but did 
recall at least one conversation with Mr. Lang about 
the “specific? 1ssuelof whether, (invtthetaiignt @ofta 
guilty plea by Annals Popen, the charge against 
Jennifer Popen should be withdrawn. Staff Sergeant 
Alsans dia .notere cal) smaviinonwcontactede the ~-Socrety 
about that issue, but went on to say: 


"..e-l have great respect for Mr. Lang and 
ot he -told ome, .to .do something <b would 
either have it done by whoever was looking 
after the case or somebody would do it." 


Staff Sergeant Allan did express the view 
that "we," I presume he meant the Society and the 
Sarnia Police Force, had no alternative but to accept 
the proposal and that that would have been communi- 
cated to the Society by whoever contacted the 
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Society. He said that Police Constable Wyville was 
looking after the case and that the proposal would 
have been discussed with Police Constable Wyville. 


Police Constable Wyville was not able to 
recall that he made any contact with the Society 
Specifically to discuss the proposal inherent in Mr. 
Higgins' letter and subsequent discussion with Mr. 
Lang. He did say he had numerous contacts with the 
Society and Mr. Carter at about that time and might 
have discussed the proposal with him. He said he had 
been informed of the proposal, but could not recall 
discussing it with the Society. He had testified 
that the Society would not have been directly 
involved in the discussion between Mr. Lang and Mr. 
Higgins. 


Both Mr. Higgins and Staff Sergeant Allan 
in their testimony, in different ways and with 
reference to different details, expressed confidence 
in Mr. Lang's recollection of the events. I share 
En Cite hilgneregamds fomsMran. Lang. fil qtoo accept.his 
testimony without any reservation except in the area 
of some relatively minor details which I specifically 
mention. 


I am satisfied that the course of the 
proceedings on and after February 10, 1976 was deter- 
Mined by Mr. Lang's belief that acceptance of Mr. 
Higgins' proposal was in the best interests of the 
admins frat 1 On, Of a7uis hl cejsandmwoul desachVew.c an 
appropriate result. It would seem that in forming 
EhateabeltefeMr obangs los teasaghtwot. his roml ginal 
eopinvonwas)toetheacharge, tonbe.laid.andreas.:to.the 
elements of that charge. 


That course of the proceedings was also 
determined by Mr. Lang's further belief that both the 
Sarnia Police Force and the Society concurred in his 
acceptance of the proposal and his proceeding 
accordingly. 


I am satisfied that both of those beliefs 
were well-founded even though, as I indicate else- 
where, it is clear, on the evidence upon the Inquiry 
and perhaps even on the information available to the 
Office of the Crown Attorney, the Sarnia Police Force 
andsthe Society. An .bebruary, L910, that Jennifer 
Popen was guilty at least equally. with Annals Popen 
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of having failed to protect Kim during the period 
mentioned in the information. Of the three, only the 
Office of the Crown Attorney was not aware of the 
Suspicion or suggestion that Jennifer Popen was 
directly responsible for Kim's injuries. Both the 
Society and the Sarnia Police Force were aware of 
such a suspicion or suggestion. 


All of these various discussions must have 
been completed by February 16, 1976 for on that date 
an employee of Mr. Higgins' wrote to Mr. Lang to 
"advise" him that the matter had been brought forward 
COSCO CUal ye 25, eo) Ord Grits OU Pp elile 


Mr. Lang continued his testimony to state 
that he instructed the Assistant Crown Attorney, Mr. 
Hibberd, to appear on February 23, 1976. He said 
that Mr. Hibberd's presentation of the case and con- 
sent to the withdrawal of the charge against Jennifer 
Popen were entirely in accordance with those 
instructions. Mr. Lang said he had no further direct 
involvement with the matter after that instruction to 
Mr. Hibberd, but he said he was Kept informed of the 
proceedings. 


It is interesting to note that in February 
1976, Mr. Hibberd was the only full-time Assistant 
Crown Attorney on Mr. Lang's staff. Two barristers 
in private practice in Sarnia were authorized and 
retained by Mr. Lang on a part-time per diem basis to 
appear as Assistant Crown Attorneys. 


An undated memorandum in the Crown At- 
torney's file with reference to Kim's case indicates 
some of the pressures upon Mr. Lang in the per- 
formance of his office. 


Mr. Hibberd testified that a secretary in 
the Crown Attorney's Office informed him that that 
memorandum was prepared on "February 23, “L970. "He 
Said that the secretary informed him that she was 
having difficulty getting someone to appear in the 
Court for Kim's case that day. He said that at that 
time the Office of the Crown Attorney did not supply 
a Crown Attorney to the Court on a regular basis but 
"Only as and when required" by the Judge through the 
court administrator or if the Crown Attorney, having 
been advised of a case pending in the Court, felt it 
was necessary for him to attend, as in the case of 
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charges-ofpassault*uponvtanspouse contrary ‘to ethe 
Criminal Code. He opined that that gave rise to the 
pPpamtcs{onrinat day: 


That memorandum indicates that the trial 
Was@.cetuitom Pebnuary e237 T1976; whew Om e@that) aceGrown 
Attorney was required, that Mr. Higgins had advised 
that the trial should take only about fifteen minutes 
and Mr. Lang should be asked as to whether one of the 
part-time Assistant Crown Attorneys should be engaged 
One Scan Wwelswonk einesaehi-bbermdeiin abefiore.. Prove Ce 
LProvienerals Count] gatrt22 002" 


On Mr. Hibberd's evidence he was "worked 
in." He had no recollection that he had any know- 
ledge of the matter until his actual appearance in 
Court. Mr. Lang's testimony indicated he had spoken 
with Mr. Hibberd 


Takwappromimately £43307 onesdayeccy. andglvam 
aware of what transpired in the Family 
CoOuBtBEne Nextpdday .sr. 


Those words would seem to indicate that the dis- 
cussion between Mr. Lang and Mr. Hibberd occurred the 
day before the trial on February 23, 1976. February 
239 019)/ Gs waswagwhonday ut doubtuthatythe dasccussion 
occuBbned..onsSunday;shebruary 62:2 70197659 Mr wi bberd 
had no recollection of it whatsoever. 


Micics SHilgb bier d "ist eteisitjLmonyelwia's > that son 
February 23, 1976 he was required to appear as Crown 
Attorney in the Provincial Court (Criminal Division) 
of the County of Lambton in the morning and in the 
afternoon. He said Mr. Lang was engaged in the 
Supreme Court of Ontario. He said that in February, 
9 7.6.5 


"It wasn't uncommon to have a hundred items 
in the remand docket and pleas of guilty 
and anything up to seven trials." 


He tes tishived cthatywatytthatetime,*® Mondays @wiere 
particularly busy days. When asked what he would 
have done on February 23, 1976, he replied: 


YGonwiknout cauneh.2si-whatal «woud, have 
done." 
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He ‘said the: Provincial) Court (Criminalepivirsion)eesn 
the County of Lambton adjourned at about 1:00 p.m. 
and was to resume at 2:00 p.m. 


At another point in his testimony, when 
asked if he had reviewed the Act, particularly 
section 40, prior to appearing in Court his response 
was: 


"Tcean*t>- recall’ whether? 1° didlorancts: -whac 
I would expect happened is that I came 
downstairs from the Criminal Court on the 
third floor and was handed this and went 
practically uninterrupted into the Family 
Counrti= 


MrieHibberd had’ ino: recold Pecuu0n fofeh is 
instructions or of his presentation of the case. His 
testimony was based upon his reconstruction of 
events. His reconstruction in turn was based upon 
his usual practice and the various documents present- 
ed as exhibits upon the Inquiry. He felt he would 
have been told that Annals Popen was going to plead 
guilty. 


By the analogies drawn in his testimony, I 
feel he probably approached the trial with an under- 
lying belief that one of the elements of the offence 
charged against Annals Popen and Jennifer Popen was 
that one or both of them had caused Kim's injuries 
and that, in the face of Annals Popen's plea of 
guilty, the Crown Attorney would have some difficulty 
in proving that element in the case against Jennifer 
Popen if she were to plead "not guilty.” 


Mr. Hibberd testified that, in retrospect, 
he felt that proof simply that the person charged 
failed to protect Kim would be sufficient to support 
a finding of guilt upon the charge under section 40 
OTM tite CAc Geeebt Se tiat at. Fthreatimnes and tun “vie 
circumstances of the trial he must have been satis- 
fied that Annals Popen had "committed these acts." 


He said that from his reading of the brief 
prepared by the Sarnia Police Force for the Crown 
Attorney it would be very difficult to say whether 
Annals Popen or Jennifer Popen had abused Kim. 
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In his testimony Mr. Hibberd indicated a 
lack of knowledge as to his right, when appearing as 
Crown Attorney, to call witnesses to testify, even as 
LOwChe} natneyOomie xXtenmtiwok | bn brve sor -as oto 
sentence, following a plea of guilty. In any event 
he must have been content with the summary he read 
into the trial proceedings. 


In cross-examination Mr. Hibberd testified 
that in retrospect it would be advisable for doctors 
and medical personnel to attend and testify at a 
trial even if a plea of guilty had been indicated. 
He also felt that the Society's personnel familiar 
with the case should be present although the investi- 
gating police officer is the one upon whom the Crown 
Attorney relies for information. 


In part that arose from Mr. Hibberd's lack 
of recollection as to who were present at the trial. 
He presumed that in the circumstances no witnesses 
other than the investigating officer were present. 
He presumed they had been subpoenaed for February 25, 
bO7oeand chat, with othe: arrangemenit: for .pbeas,on 
February 23, 1976, the witnesses were informed they 
need not attend. 


Those presumptions were not entirely 
corrects. The transcript of the proceedings on 
February 23, 1976 indicate that at least Mrs. Harvey 
of the Society was present. Other competent 
witnesses may have been present, but their attendance 
was not noted nor would I expect that it would be 
noted. 


Mr. Hibberd, in his testimony, said that in 
most cases proceeding in provincial courts the Office 
of the Crown Attorney had little time to prepare for 
trial. He spoke of the obligation upon the Crown 
Attorney to appear in the Provincial Court (Criminal 
Divs 1on) ~Of sthesCountveoti bambton. inthe Cityigok 
Sarnia and elsewhere in the County of Lambton and in 
the Supreme Court of Ontario and in the County Court 
onthe County ote bamDtvon = ehecedesicml bedasl G. Ac ela 
tremendous caseload" for Mr. Lang and himself. He 
felt the office required another full-time Assistant 
Crown Attorney. 


Mr. Hibberd testified that it was "almost 
an impossibility" for him to review the file of each 
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case before appearing in provincial court to present 
that case on behalf of the Crown. If possible the 
night before, he did try to "Skim through them as you 
would a deck of cards." He went on to say: 


"DED seesa charge “Mthat “Il "dont recognize 
and haven't dealt with before, I'll read it 
and take my Criminal Code with me and try 
and find out the elements of the offence 
that I'm going to have to prove." 


Even if Mr. Lang's recollection that he 
instructed Mr. Hibberd at about "4:30 p.m. one day" 
is correct it would seem that Mr. Hibberd was unable 
even to do that minimal amount of preparation for 
trial. Even for a plea of guilty counsel appearing 
for the Crown should be aware of the elements of the 
offence charged. 


For my present purposes I am prepared to 
accept Mr. Lang's recollection as being essentially 
accurate. That does not take away from the basic 
tiriusbeof Mn. Arbberd’stestimony as®ito “acm eos& 
Opportunity to prepare a serious case for trial in 
provincial court. : 


Mr. Hibberd's testimony was that: 


"Quite often we don't get the briefs until 
we go into court on the very day." 


From notations made upon the brief he expressed the 
Opinion that in this instance the brief was made 
available to the Crown Attorney's office on or before 
October 30, 1975 and thereafter remained in that 
Ooftice"s rites to be™“brought= Forward frome re co 
time as required for appearances in court. 


Mr. Hibberd testified that "it would be a 
physical impossibility" before trial in provincial 
court to review each file with the police officer 
responsible for the case in that file. He said such 
reviews were made of files in respect of which the 
trials “were’ tobe held in the County Court or the 
County of Lambton or in the Supreme Court of Ontario. 
He said that was because such trials usually were of 
longer duration than those in provincial court and it 
was necessary to complete a number of preparatory and 
procedural steps, including preparation of the 
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indictment and subpoenaes for witnesses. He said the 
battereparticularly: would: involve)consultation, ‘with 
the police officer to determine what witnesses were 
Geammedmoand available storytraads. © That<«am iturn.would 
vequssr er she powmices orihicern: towadviseithe Crown 
Attorney of what the testimony of each witness was 
expected to. bei gandtpernh apse seo,sobtalnatiromne some 
witnesses and deliver to the Crown Attorney state- 
ments signed by such witnesses. Pitan tg tesa liso 
require the police officer to deliver to the Crown 
Attorney copies of documents, such as medical reports 
and hospital records. 


I am satisfied that Mr. Hibberd did not in 
any such sense prepare for this trial of Annals Popen 
and Jennifer Popen. He was not afforded a proper 
GppoGtunwey, co do so. 


Mr. Hibberd's assessment of the brief 
prepared by Police Constable Wyville in this instance 
Was that lt. was of average -bengthi-for al teiadivan 
DEOVENG ale COUmtL but Limwas- Shorten whanseusual Obed 
Gaiaimune thesCounvy <counttof stherCounty yor iLambton or 
UnetoerSupreMeLeCourtLo£ Ontario. 


Myr wehngb be ndisgt esitasirveds tinatish ¢ ish adaaro 
Connie chon wwicdehs ther caseimall terybe brimanyel 267, 9e9 6. 
Someone did represent the Crown Attorney upon the 
SenkencingGaor vAninals~Popenwon eMarnch 92:9:7) -Lh9 iors. iM. 
Lang was aware of the sentence imposed and was 
content therewith. There was no evidence as to the 
Po Stason, elt eany),) G1V.en) Dy erhlin) eband at Omin ea pa mu 
time Assistant Crown Attorney who, I assume, did 
attend. There was no evidence as to the submissions, 
neGany ye made sbywthedipant skime ~Asca.s.tain.to1Gn.own 
ACeorney- sUpen sentence, 


It is disturbing that a case as serious as 
Ghisiawa.sic.d.e atl to awit. €by7 at-h e820. fei lice; $0. La ties Cr. Own 
APLOrNeV. 1 eSUuCchiwamc asital jmamnne Tr, Mraeehabberd 
acknowledged that cases in the nature of child abuse 
were serious cases. He said it was "a heinous of- 
fence." In retrospect Mr. Hibberd felt that a charge 
laid under section 40 of the Act should be accorded 
investigation and preparation on a scale similar to 
that accorded to cases to be presented in the County 
Gourt.of abhe, County sot LambtoneoG Loethewsupo meme 
CouryvGOf .Ontarvo., ebhtuwas. clear to ume that tne ease 
was not so investigated and prepared. 
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Mr. Lang was aware of the matters required 
to be proven ‘to rsupporteca.fihding ofwgqurlipaupomitEe 
charge as laid. 


That!) 2t éwas nots mecessaryoct opipr On eG Ceme 
identity of the person or persons who directly caused 
the injuries to Kim was a major factor in his con- 
sideration and discussions with members of the Sarnia 
Police Force and the ultimate decision as to the 
appropriate charge or charges to be laid. But Mr. 
Lang appeared to give that factor no consideration 
when he received, considered and discussed Mr. 
Higgins' letter of February 10, 1976 and eventually 
instructed Mr. Hibberd, as I presume he did, even 
thougheMreaeHibberd does, not erecakh wait. shodo nowstate 
anyoria md.ainigs cals4 toot mewdaite orgies Ome eae 
ENS CEUGTTON. 


Even on Mr. Lang's testimony there is no 
realJand itcation tof tbhe =déepithoofeiMr og Lan @asaeen— 
SuLUCct iON to Moe Hibberd. 


There was no mention of any memorandum of 
law that might be useful to Mr. Hibberd. Having been 
iMeche.Provincial Court €Criminal Division asot neue 
County of Lambton in October and November, 1975 when 
the jurisdiction of the judge presiding in that court 
to vhear vthe scase4wasiesuiccess fulblyuchal lenged pesmi: 
Lang should have known there might have been other 
Lhtricaciessormpecuiiarities sof whichaMn. shwobesd 
Should be advised. 


There was no testimony that Mr. Lang had 
informed Mr. Hibberd of a number of matters. These 
included Mr. Lang's discussions and considerations 
with members of the Sarnia Police Force before 
deciding to;wrocecd under. section, 40.08 (the wAcr 
rather than under the Criminal Code and the basis for 
the ultimate decision as to the nature of the charge 
and proceedings. 


Another such matter was Mr. Lang's assump- 
tion that both the charge under section 40 of the Act 
and the Society's application were to be heard on the 
Same day and the concerns he would have had and the 


inquiries he would have made if that were not to 
OCCarTs 
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Another was Mr. Lang's belief or expecta- 
tion as to the nature and extent of the acknowledg- 
PMENLeOt TesponssoLlacryoOLoreKimes* tn] ura esiets6 (be 
expressed in Court by or on behalf of Annals Popen. 


Perhaps because of the short notice he had, 
whetheraloywassirom, "4:30 p.emssone day. orfds00<pems 
One bepruarvye2c3) 4197.6) -1nseoOf. di tthe 4consequenceé:,, ‘Mrs 
Hibberd was unable to prepare properly for trial. 


Hencoulld Wot recall othatane had  revrewed 
section 40 of the Act before the trial. 


PE eaOrnotsebelievesthatsonyrebrivarye 25.7115 976 
Mr. Hibberd was aware of the matters required to be 
PEOVeEMStLO) Support fa afhindingvof,quilt upon archarge 
BRereunder:. 


I do not believe he had in any substantial 
way discussed the matter with Police Constable 
Wyville. He testified that he had spoken with Police 
Constable Wyville. That was based on his own 
testimony that he would not, as a matter of his own 
invariable practice, withdraw a charge unless he 
first discussed it with the investigating officer so 
as to obtain that officer's opinion before deciding 
upon such a course. He said he would not withdraw a 
charge if he felt that withdrawal would not achieve 
justice. If Mr. Hibberd was unaware of the elements 
of the offence, as I believe he was, essential 
factors would be missing from any such discussion and 
decision. 


Mz.) Hibbe rd certainly jihad *notysbeen “made 
aware oOLMany suspiTel ons 9 tha Branyones hiadweastseo 
Jennifer Popen's responsibility for Kim's injuries. 
Mr. Lang was not aware of it. Mr. Hibberd testified 
that, had he been aware of the strong suspicion that 
Jennifer Popen was the one who assaulted Kim, he 
would not have withdrawn the charge against Jennifer 
Popen. 


He accepted Annals Popen's plea of guilty 
as being an acknowledgement that Annals Popen had 
directly, injused Kimwehe twas wniterrons1 no'sonmdorng:. 
The plea was merely an admission that Annals Popen 
hadsPastbed” it-o "protec i) Kam. The remarks by Mr. 
Higgins following the plea do not enlarge upon that. 
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Indeed they minimize Annals Popen's responsibility 
and tend to confuse the issue. 


Mrev“Hibberd .accepted- that pica as wan 
effective bar to a finding of guilt against Jennirer 
Popen. Again he was in error’in’so doing. Jennifer 
Popen’ cou ld* have “been gu Bitty Of FEhie= Offence or 
failing to protect Kim notwithstanding Annals Popen's 
plea. 


Mr. Lang's testimony was that charges laid 
under "che Actwere, 1 =/9-70 ,@ el Led eaom  s Uminbci key 
Conviction OELences. “Het sald that Wunder sectron 
P2(1l) (ee) of The’ Crown Attorneys Act, the = Crown At= 
torney was empowered and required to intervene in and 
EO “conduct the proceedings’ in respect’ ofwany charge, 
by whomsoever laid, alleging the commission of any 
offence against a provincial statute punishable upon 
Stimanry *cOnVLCtULOM Ve) in the wplnvonmor che Crown 
Attorney, the public interest so required. 


Mr. Lang's testimony was that, while he was 
aware of charges having been laid under section 40 of 
thesActy, the wash not aware, of any*ecariier “case vin 
which both parents had been charged with the same 
offence at the same time. Hevtsardy thatwer mia 
earlier cases under section 40 of the Act, during his 
tenures of /Ottiree inuther county obs Lan ConenaLom 
January 31, 1972, his Office had appeared. 


Theat’ tes tamony? Mmakese nt Oa PEGs Ssinose 
Surprising that a case so unusual and serious as was 
the case against Annals Popen and Jennifer Popen was 
not more carefully handled by the Office of the Crown 
AGtorney! prior ’to and ice trral. 


If the Crown Attorney or a member of his 
staff had appeared upon all charges under section 40 
of the Act over the preceding several years, the 
Crown Attorney and his staff should have been aware 
that the Act required such charges to be heard by a 
PrOViNGlal juage’ presiding in a provincial couce 
(family division). The case should not have been 
scheduled? forvintalan the Provincial? Court .¢Criminat 
Division) of the County of Lambton. Certainly when 
Mp. oHigqgims (raised thet assuetonsOctober 80y se 7541t 
should have been resolved quickly and the adjournment 
to November 13, 1975 for resolution of that issue was 
unnecessary. It would almost seem that no one in 
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COMmteOn wet opem30 76 )917> had gay copynotiy the pAch owith 
haimeogenen. ef lnpthe alternative, ecdtiewould seem itirat 
Mr. Lang had forgotten or overlooked the specific 
requirement of the Act, otherwise he would have 
consented to Mr. Higgins' application to transfer the 
Case hos thesCourt. 


On Mr. Hibberd's testimony, Mr. Lang was 
engaged) upon (a ‘trialk,in the Supreme. Court of Ontarao 
which had just begun. Thus it would seem that it was 
not likely that he would have been in a position to 
appear upon this matter even on February 25, 1976. 
From the memorandum from his staff seeking advice as 
BoOerepresentatilonsgonebebriany (23,119 76eand? the panie 
created by the situation, it would seem that at least 
Baeg cle rt Cadlesontion: Of the esitahh franathesCrown 
Attorney's office was not aware of the assignment of 
thease to Mm. -“Hibberd and; «perhaps until that) day, 
was not aware of the need for representation upon the 
trukalsewritgathernedythat jasnempnder shad fcome etomthe 
Crown Attorney's office from the administrator of the 
Count. 


It would seem that, at least until March, 
1976, the Office of .the Crown Attorney. didnot have 
Suitacient barrisiteGs..0n4 ts afileh—timep start to 
enable adequate preparation and presentation of 
serious cases in provincial court. For the most part 
a Crown Attorney did not appear in the Court unless 
specifically requested by the Judge presiding therein 
or unless the Office of the Crown Attorney otherwise 
becames awares, Of. avititiads inthe Court. 1 nv Odweingsa 
charge punishable on summary conviction and which, in 
the yop ya rom ofa thei rCnown At tonney, gwass of Esmcnyia 
nature that the public interest so required. 


While Mr. Lang testified that his Office 
had appeared upon all charges under section 40 of the 
AcGtwsince; has pappointmenteinAh9.7,2,aheddadqanotvstate 
Eheebasismetor sthapetessimnony ieelience qvas enomsudges — 
tion .-thatehe, had made wany «<seaschwof ithe records: of 
tEhies Goumt. to waiscemgt 4 linewhattmchanges.=jundermetivat 
section had been heard. 


The section seems to apply to a broad range 
Of ~Gbricums Eances 4 ehromme cuue luy eto abawwlunre #rol protect 
and +thencestonfablumesrttossupports, » Thusnit wouldsseem 
that charges thereunder might be laid by a variety of 
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persons and might result from-widely different 
factual circumstances, 


In some extreme cases, as here, a police 
force may be involved and the charge be laid by a 
police officer. In such a case it is reasonable to 
Suppose that the police officer or his superiors 
would advise the Office of the Crown Attorney and 
request that Office to assume responsibility for the 
GOnGwce Sor the sproceeco ends: TPC Sees 11a aay 
reasonable to suppose that the Crown Attorney would 
accede to that request. 


In other less serious cases, perhaps where 
a father has deserted his family and refused or 
neglected to support a child, the mother of the child 
may lay the charge and it may proceed entirely as a 
private prosecution. That would be so unless either 
the mother or the judge presiding in provincial court 
Cfamiuly division) vadviised stherCrown PAttorneystand 
sought and obtained his agreement to assume responsi- 
bility forthe! conductsof) they proceedings, om unvegs 
bher@rowneAttorney stearmnedseot Mmrhe tehargqcaandmd eeer— 
mined that it merited his intervention. 


There may be instances where an employee of 
a;-children's ard ksocitety? or %a “Similarrvorganization 
may lay the charge and the staff of that association 
or organization, may conduet= the. proceedings with 
reference thereto. The existence of that charge 
would likely come’ tothe attention of the Crown 
Attorney only at the instance of the society or 
Others“organizatvone orsithe: judg 4 pres tds wr 
provincial, court »branwiyidiviston ) Re eAgalnotheaceGrown 
Attorney may learn of it in some other way and 
determine to intervene. 


There was no evidence as to the criteria 
employed by (the Judge presiding ine the), Court to 
determine whether or not a matter in the Court would 
be brought to the attention of the Crown Attorney. 
Nor was there any evidence as to the stage of the 
proceedings at which the Judge might decide to 
request the Crown Attorney to intervene. 


There was no evidence as to the criteria 


employed by Mr. Lang and his staff in determining 
whether or not his Office should assume the conduct 
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of any proceedings resulting from a charge laid under 
Sect lrone40 toreithe Acts 


iwnave= NOM aoupt "Che "Grown Attorney would 
Sos esvoOwsLo LeLCy sor Ssthne-icondiret of ~the 
proceedings in any case of which he became aware 
and which involved injuries as serious as those 
suffered by Kim at various times during her lifetime. 
That would be so regardless of by whom the charge was 
Bev Be bes 


I have no doubt the Crown Attorney would 
assume HyospOns il Dasiirky -foroneh en conduct ‘ofvithe 
proceedings in-any case in which the judge presiding 
Ina OLOVINCL al COUrt™ TEA Ly GALVESTON) .Or any PpoOlLce 
officer or any employee of a children's aid society 
Or Similar organization requested him to assume the 
COMOCleOr “tires roe.c.eed ] nigs:, That woud iver so 
regardless of by whom the charge was laid. 


Apart from those two general categories of 
cases I am uncertain as to the decision that the 
Crown eAt Corneya might Ureach: “ne any epart kcular case 
and Feqiing@a~ breach "of “section '40' off therAct Vand ot 
which the Crown Attorney may have become aware. 


COMeEnunG Tit ovconmentsupon gir. Langs 
testimony in this area, I note he did not state the 
number of charges under section 40 of the Act upon 
which he or his staff had appeared. He did not state 
howihws 30fficey hada leanned off anyiisuchs charges.sHe 
did not state the general nature of the allegations 
in those charges. 


Wir ecalie athe re virdencel oma Diss iSingh and 
employees of the Society that there had been few 
reported. cases) Of ichid dd ftabuse: wneSamnia «and the 
County of Lambton in the years preceding Kim's case. 
There was no evidence as to how those cases had been 
treated, whether by charges laid or otherwise, and, 
if by charge, whether the charge was laid by a police 
officer and whether, in any event, the proceedings 
with reference thereto were conducted by the Crown 
Attorney. 


I wonder too if the witnesses testifying to 
that effect upon the Inquiry were using a limited or 
restricted definition of child abuse, perhaps limited 
to cruelty or ill-treatment, rather than the broader 
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definitions suggested in section 40 of the Act or in 
the stestimony of-"Dr. Bates andl others fu pomgone 
INqUrCy. 


While I have expressed criticism of the 
Office of =the! Crown Attorneys iins 1tsimhandiangeos, eine 
proceedings, I feel that the matters which I have 
Crater zedechad Platt t Ney (oi iganiys, oh Sc eB DOT e ic 
development of the ultimate tragedy. They came about 
largely because of the heavy demands upon Mr. Lang 
ayromsinaiH Wb eG dre The pressures created by the 
muktatude, Of dutvessof ethe of ficercontrabuted to’ the 
favlure ofoMyre. tang and? Mc. vVivbberdmtoeg@qive Bromine 
case the careful attention it deserved and required. 


The farlurevot the: SarnvayPoluce #orcerand 
the Society to advise Mr. Lang of the suspicion held 
Or Suggestion made by some employees of the Society 
and by Dr. Jumean that Jennifer Popen was directly 
responsible for Kim's injuries deprived Mr. Lang and 
MrueHibberd? of informa tioniwhitichpe le belkve ve spwould 
have affected Mr. Lang's initial decision to withdraw 
the charge under section 40 of the Act against 
Jennifer Popen and Mr. Hibberd's ultimate decision to 
do so when he appeared in Court on February 23, 1976. 


From the testimony of both Mr. Lang and Mr. 
Hibberd, I am satisfied that if either of them had 
been aware of any such Suspicion or suggestion as to 
Jennifer Popen's involvement, he would not have been 
prepared to withdraw the charge against her unless 
and until he was satisfied by full inquiry that the 
Suspicion or suggestion was unfounded. 


L.amsatrsivedlthaG@inelithereimMa. Bang or 
Mr. Hibberd would have felt that the ends of justice 
would be served by accepting Annals Popen's plea of 
guilty and withdrawing the charge against Jennifer 
Popen Sif. 'he:swere Vawaire® of ‘thats isinsip Per on foc 
suggestion “and wi peatter. considerationrof® tallimotiethie 
information which would be known then to the Sarnia 
Police Force and the Society upon proper investi- 
gation, he were of the opinion that the suspicion or 
Suggestion might have some substance. 


Thus I'am satisfied that Ti Mr. Lang had 


received all of the information known to the Sarnia 
Polixwe ©Porce,. the would noe Shave tare twncted 
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Mr. Hibberd to withdraw the charge against Jennifer 
Popen. 


Fromgthne testamony  tipomsithe Inquiry, al 
gather that some of the pressure upon the Office of 
the Crown Attorney was relieved by the appointment of 
a second full-time Assistant Crown Attorney after 
Kim's death. It was not suggested that that appoint- 
ment came about in any way because of Kim's death. 
It was merely the recognition by the Government of 
Ontario, as represented by the Attorney General, of 
the tremendous workload carried by Mr. Lang and Mr. 
Hibberd and the resulting pressures upon them. 


While consideration of some of the events 
which occurred shortly after Kim's death would not 
appear to be within the terms of the Ministerial 
Oude appoinbeiung me toy; conductschise@inguary, F§ have 
commented upon them elsewhere in the Report and do so 
here as well insofar as they tend to indicate the 
BOsdsiecyecandmpr acti cessofether Off i-ciesio ivitinie 5 Growin 
Attorney during Kim's lifetime. 


Mr. Lang testified that he became aware of 
Kim's death when that information was given to him by 
the s5arniaaPpolrcemForcestonethursday puAugust.14, 197.6. 
Again Mr. Lang's memory is quite clear. But August 
14,1976 was a Saturday.* From later -testimony I sam 
satisfied that he was informed on Thursday, August 
12, 1976 that Kim had died the previous evening, 
AuGiis ty elely} el 9.76%. 


I am satisfied that Mr. Lang was aware that 
the dead child, Kim, was the child whose parents had 
been charged in September, 1975 with the offence 
agains E¥isecth4 on.40imothethe- Ac. ta a Mr molangewasimto ida 
that the Sarnia Police Force had some suspicions as 
to the circumstances Surrounding her death and had 
begun, bucynot icompleted, sain ainvesitulg atatoniwisth 
reference thereto. 


I am satisfied that Mr. Lang was then aware 
that. Kime’s)parentsarhad@a syoungers child; nowe knowmero 
be Karie. Mr. Lang testified that he was not aware 
bhatthat child; Karnve;sxremained! an ethe!family home 
afitervhim:s;) death, # asiWetoldeanot vitestuty jthateive: had 
hade: anys inguiry.on», August b:2 ,eb976.cas tos thes where- 
abouts: ofé¢Karwve. sOthers testrmony «indicates ithat he 
did not make such an inquiry. In my view he should 
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have. Kim's death under circumstances which aroused 
the suspicions of the Sarnia Police Force and the 
knowledge Mr. Lang had of her earlier history and 
injuries and of the charge under section 40 of the 
Act against her parents should have made Mr. Lang at 
Once aware that Karie might be in need of protection. 
Mr. Lang should have taken immediate steps to ensure 
that.qprotection: 


Mrooa.lang swents Ong iborstesti fy etna Batis 
following day, Friday, which he said was August 15, 
birt. was) pnsfactrAugqustéi3¢0199101,47:Di. eMcKimlitey, gan 
experienced coroner in the County of Lambton, came to 
him to express great concern as to the care of Karie. 
Mr. Lang testified that it was only then that he 
learned that Karie was still in the family home. 


Mr. Lang testified that Dr. McKinley said 
that something had to be done and that Karie had to 
be removed. He testified that he readily agreed with 
Dr. McKinley that "the danger was just too great" and 
that "we, couldn't waliestosisiee swhat owasucg olmagEte 
happen." I am not sure to whom Mr. Lang referred by 
his use of the pronoun "we." 


Mr. Lang testified that in his opinion that 
child “was ?in.need of* protection right then." “By this 
use of words in the same juxtaposition as they appear 
in the Act I am sure Mr. Lang was thinking of the 
child as being a child in need of protection within 
the meaning of the statute. 


Mr. Lang testified that he immediately 
telephoned the Society. I am satisfied, on Mrs. 
Harvey's testimony, that he spoke with her. For ease 
of Ccons eric bilonst. sha Ph iwneiteonew, assifaM o.aelan| 
testified to that same effect although he did testify 
that he was not sure of the identity of the person to 
whom he had spoken. 


His testimony was that he insisted that 
Karie ,oughtetonbe) nemoveds, (butetirataMus .iWanvey 
demurred because no charges had been laid and, she 
Said, the Society could do nothing until a charge was 
laid. _Hesaid he told®*MrsvoHarvey that/-it might “be 
too late for Karie if no action was taken to protect 
him before a charge was laid. He said he told Mrs. 
Harvey that the Sarnia Police Force and he had not 
completed the investigation and did not Know what 
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MUgGhEScome OL ibs tHe saidsthat at thevconclusiodn: of 
that conversation at about 3:30 p.m. he was satisfied 
that Karie would be removed that day. 


In his testimony Mr. Lang did not indicate 
that he was aware of the provisions of the Act, par- 
ticularly section 21 of the Act, which would have 
enabled any police officer as well as any worker in 
Ehiewecuploysobhe the, Societyetosremove the cha ld... / Asal 
read) section, 21 of the Act the employees of:..the 
Society were no more entitled to remove the child 
than were members of the Sarnia Police Force. 
Perhaps in the circumstances, if one can establish 
grades of entitlement under section 21, a police 
officer conducting the investigation into Kim's death 
might have had greater reason to feel that there were 
reasonable and probable grounds to believe that the 
child was apparently in need of protection. 


There was no evidence to indicate that Mr. 
Lang had considered and discussed with the Sarnia 
Police Force the provisions of section 21 of the Act 
and the possibility of the removal of the child from 
the family home by the Sarnia Police Force. 


Thuss in mys v Pew Mr. shang! mayjbe Goriticized 
LOtediOt ayinge cons Laencds on August i2y,0 1or.6-.one 
safety of that younger child. He was aware of that 
child's existence. He should have made immediate 
inquiry of the Sarnia Police Force as to the child's 
whereabouts and circumstances. I am certain he would 
have been told at once that the child was still in 
thewtiammuky is. care. and:shome:, Hea:showld: athen have 
immediately considered whether the child might be in 
need of protection. On the next day he was quick to 
Minsist” thattthersociety sremove: thesichtldcerThat.ne 
was able then to express such insistence leads me to 
believe that there was no reason why, on August 12 
and on August 13, 1976, he could not have advised the 
Sarnia Police Force of his opinion that there were 
reasonable and probable grounds to believe that that 
child was apparently in need of protection and that 
therefore the child should be taken to a place of 
safety by the Sarnia Police Force. 


My observations in the immediately 


preceding paragraph must be tempered to the extent 
that I acknowledge the practical difficulties that 
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would arise from such advice by a Crown Attorney to a 
buiierpal police forcet 


I’ doubt that any municipal poLrlce = Once sar 
the Ontario Provincial Police or the Royal Canadian 
Mounted Police an ‘Ontario has“any Faciivey to care 
FOr °inbanw Children -for any prolonged per rod of "times 
I understand that whenever a police officer does 
apprehend a child as being a child apparently in need 
Of #Drotecti1on,~the child vris* p¥raced™in*® the-care’ Ole tne 
local children's aid society or some similar agency 
at the earliest opportunity, probably within minutes 
or a few hours of the time of apprehension regardless 
Of stheytime of day. 


Thus? Lethe -locad= children s™ard socrety 
had indicated an unwillingness to accept the child, 
the police force might then be called upon to arrange 
BOL the Collide s Care formrsome Lengenye tiie. svc loans 
tile as police officers may be in the performance of 
their’duties;, they are not ‘equipped or” trained ™ to 
provide or even to arrange and thus supervise care 
For infants for any extended period of time. 


Me. Langs approach wherein he urged the 
SOc rety! CO shu Ua? Wer tse inandate: Wastea =p racelcas 
approach, but he took it’ one day later than” he should 
have. 


This had no bearing upon the life and death 
Ot Kine Tt is perhaps Only wan iNatecativon Gl tie= tack 
OL Lanrriarity. Or the Crown At VOorney sands lh oms tee 
Wil cll. Cire "ACt.= a tack Of Tranillarl cy. Wileum oe naa. 
Contributed tor the Tess: than satisiactory CcOonduicer OF 
the proceedings in the Court under section 40 of the 
Act. 
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Chapter XXIV 


The Role of the Provincial Court 
(Family Division) of the County of Lambton 


Ene _Pisov pica We Countaihanimiy Divs Lon), Of 
Gc sCountyeorehanbton,. hemeinatiter, jmethas: Chapter 
called the "Court," had a heavy responsibility in two 
WamGemsr, arlect ings Kim's  livetma Mie Luarccke Of. those 
matters was the charge laid against Annals Popen and 
Jennifer Popen alleging that they had failed to pro- 
BCE KalM sin oy Semel ems econda wast hoeapplicatilon 
made by the Society for an order declaring Kim to be 
aechildVvinsneedsorsprotectiongand placing «her in sthe 
canenofy the Socrety. Both matters involved The Child 
Welfare Act. 


DuxiingG Kam es? Wottetame, -Hvs Honouriduddge 
Quincy Lloyd Nighswander was appointed to sit in the 
Count and vin genesrrovinc.aleGourt sehamr ky Diy Koon, 
Giatthe CoOunty.of Kent. 8 ~Hetwass the Pone* provincial 
judge sitting in the family division of the provin- 
Clal courts in those counties. He divided his time 
approximately equally between the two counties. He 
was extremely busy. The lists of matters for hearing 
were long. 


Mor Sbacgiginse ins ho Vees GrnOly upon Lae 
Tnguiitscy. Said: 


"Now you must remember that in those days, 
[February 1976], Judge Nighswander was in 
Sarnia two days a week and Chatham two days 
a week. He had to divide himself between 
two counties and he sat nowhere apparently 
on Fridays, so the most we had was two days 
a week and his time was very valuable and 
we had to pick and choose when there would 
beat few. .Maiuitt es +-thoe deal. awit th "arg ulok 
Ihaititerm which = isvwihat: b> =thougit athivs: would 
be apparently.” 


Judge Nighswander while testifying upon the 
Inquiry, was asked a number of questions with 
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reference to the Court's case load. Those questions 
and the responses thereto were as follows: 


"OQ. . .Insupposé) YournmBonetirpncvyout veobadiey 
your court when you were sitting that there 
was a tremendous case load for Your Honour 
to deal with all of these matters? 


A. Let's say there was a tremendous case 
load for the court and we ran three months 
behind frequently. This bothered me as an 
individual, but I dealt with as much as I 
eould -anyptheseday.andgdidnitetrys tomes 
with any more. The real disadvantage of 
that was to the people who had to come to 
court rather than the judge. 


OsmeWasi-thernenaz threenmmonthade lay 7) vour 
Honour, in the court dealing with matters 
under the Child Welfare Act? 


A. Li witewasy Golnogto bielsanm opposed 
apphicatLonpgghtscou ld tbe wel tmenakang ies 
months as a general statement, everything 
wasn't that far behind, but some cases 
were, «ine all aspectisitomt. thers coumit: 
Frequently children charged with an offence 
at the time, wouldn't appear for the first 
time for two months, there just wasn't time 
to hear it, there was no time in the 
docket. Children's aid matters I gave the 
highest priority, I laid down a priority - 
children first adults second, so ‘children’s 
aid matters were, because of the need for a 
quick decision as quickly as possible, I 
Ered: .t'0 ,. st. 6 wen Gs he-tist? wasn G 
possible." 


That testimony by Judge Nighswander was a 
confirmation of remarks he made during various 
proceedings in the Court. It and they demonstrated 
the heavy load the Court and he bore and his interest 
and concern for those affected by proceedings in the 
Court, .especiallLw «the sehildren.) al treandmthey also 
demonstrated the futility of his best efforts. 


Elsewhere in the Report, I have reviewed in 


a general way the manner in which the two matters 
involving Kim proceeded in the Court. Schedule 2-A 
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to the Report shows the dates of the various proceed- 
ings. #inethissChapter*ilishalleconfine "the review €o 
Chose. ereas ahewhich the facilities .of the Court 
affected the conduct of those proceedings. 


The first proceeding in the Court was on 
september 8, 1975, when Mr. Lovatt presented the 
SOcCHhe Hye -S application -bor-wardsnaip’. As might 
reasonably be expected, both Mr. Lovatt and Mr. 
Higgins' law clerk, Mr. Ian Harvey, who appeared on 
that day on behalf of Annals Popen and Jennifer 
Popen, were not prepared to proceed. Mee LOVaAct 
advised the Court that the Society would seek an 
Oragemeplacing Kim! in-a-ts? care for °sixmonths.. Mr. 
Harvey said the the application would be contested. 


There then were a series of comments by 
Judge Nighswander and others which are of importance 
BO CGhis Inguirys = “The first® stch* comment was by dudge 
Nighswander and was: 


"Well, if the application is to be opposed, 
we should set the date now so everybody 
knows where we are going and don't need a 
whole lot of adjournments." 


Pimat was scr en dvicra th lon’ ] trast, a Wage 
Nighswander sought to ensure the selection of a date 
for hearing without the waste of time of the Court 
and the parties that would be involved if there were 
a number of adjournments. 


As it developed circumstances thwarted 
Judge Nighswander. 


When Judge Nighswander inquired, he was 
informed that the Society would require a month for 
preparation for the hearing which might require two 
hours: int Court: 


Thereupon Judge Nighswander said: 
"Well, the earliest time would be the 29th 
of October, and I am going to take time on 


a Wednesday for it." 


The matter was adjourned accordingly. Mr. 
Harvey inquired about the possibility of Annals Popen 
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and. JenniLéer.Popen hav ingev Le tsuwrthe Kier a et he 
intervening time. Judge Nighswander responded: 


"This? kessone thang "cha tiki woud  iavertue 
leave between the agency and the police. 
NOw -) PE Ce Spots bie yond stun erie ain o£ 
possibility between now and then that an 
alternative possibility may develop, or is 
there --- if something should develop to 
Makevwth ts] Leng t Wy ecoumtien aa rit Pius 
necessary, please let us know because I am 
going to reserve all the rest of that day, 
which means a whole bunch of children are 
going?t0 -wates bute eh1s¥ is? a~ chivdimtoot am 
MUSESSaAVPENaAteTSregrebevery MUuChReNateciere 
PSO sCOUrt time =DetLore then. bu teites:s 
entirely out of my hands." 


That was one statement showing Judge 
Nighswander's concern for the welfare of children 
attected! by proceedings .in sthesCournt. LE EawWiet Sued 
fumpther .etherty by phim tooeensupe tihat’ thier tame 
available for the sittings of the Court was fully and 
productively used. It was a statement that matters 
were waiting to be heard and that, for reasons beyond 
JudgeGNiqiswanderVs “control, the. Coure compare. 
provide time for them to be heard. 


From time to time during the Inquiry per- 
sons skilled and experienced in social work involving 
child welfare spoke of the need for expeditious 
handling of cases involving children. They said that 
would..be.beneficial Ato .all concerned;;: particularly 
the children affected. Parents or guardians of the 
children and the children's aid society would know 
Eheirarespective pos rrions* in,mare lation *tor the 
children. If the result was to place a child in the 
Care Of a children’ siald. society, thatusocietye could, 
with knowledge of the terms of the order, properly 
Prepare its’ plan for “the care=.of “the: ‘childs. Without 
such knowledge it would be imprudent to prepare any 
Such plan. Any plan “Lor ‘the chia" s "care world pe 
dependent upon the terms of the order ultimately 
made. 


In-this instance, by reason of ;the Courer™s 


Full schedule, Judge Nighswander was forced to 
adjourn the matter for over seven weeks, about three 
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Wepre Wongernstiannwas ‘required bye thernsociety for 
preparation: for the heanang*. 


Ther matter? rex tercamemberore: the Court ‘on 
OGLODe E205 7719 75.) Ate that? Gime, Mra Higgins: sought: fan 
adjournment because of his commitments in another 
court and because the charge alleging that Annals 
Popen and Jennifer Popen had failed to protect Kim 
Mad morce nts lads and titey were! “to!vappear an stire 
Provrnctal COurte (CriminaWwiyi stonjeor tne County Of 
fampecOnmon OGtObeCr 3078 19/5. arMrS. harvey ,):aDleareng 
Lor thes Soct ety, .d1d?) not, opposes thes ad yournment. 
Judge Nighswander was prepared to grant it. 


[PNpaMiivoun Ci ndanesks Pintentaonmstorgrant tne 
adjournment, Judge Nighswander said: 


eM snowmldement1oned one thing = toryou, uMrs 
Higgins. It will be certainly in December 
Or early January before we can proceed. 


NO Weyl 0 aCraiestier. ean CiOn Ost On 9g mane =ti e 
adjournment for two reasons. One, that the 
children themselves (sic) will remain in 
the*care? of thesChisldren!sPATrdr until athe 
matter is completed. Secondly, I consider 
a wardship matter one of the most serious 
matters that comes before the Court, and 
it's important that both sides have every 
Opportunity of adequate) preparation and 
OM ist y eo Ore Sie yer oie Isicer Seite Olle eine 
Mattrensa iSO. tirat) fam sconsngea ‘zomg ramt the 
adjournment. it sevasliquesit1 On, gnoew..of 
picking a date." 


That was another statement of concern by 
Judge Nighswander for the persons appearing in the 
Gourt,.or atrecteds by tthe *preceecdungs tne thie, -Comre - 
He showed that he believed that matters involving the 
wardship of children were among the most serious 
matters to come before the Court. The wisdom of that 
belief is self-evident. 


That statement.) coup led with; the proceed— 
ings in the Court on September 8, 1975, provides some 
assistance to measure the pressure upon the Court's 
time. On September 8, 1975 one of the most serious 
Matters tor bes dealiawitae byethe Court couldrnot be 
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scheduled for) hearing cearlier: than (October 229; Lao 
about seven weeks in the future. 


During disciissitonwvas® tot chemtength ior tie 
adjournment to be granted, Mr. Higgins sought to en- 
sure that the adjournment would be such as to ensure 
that the hearing could begin early enough in the day 
to enable its completion on that same day. 


Mr. Higgins said: 


"I have seen several cases recently, you 
know of them, that we started in the after- 
noon; and tdvdnm' titinwish. io. of endian awanose 
unpleasant, to have to go back two months 
later and have to remember what happened. 
it must bevextremelyirariircuLt.... ™ 


Judge Nighswander responded as follows: 


Wl thaver actus day..oni Monday. on Che. 19 Gece 
January. ¥ “Tt! Sa Sterrrbiby> Tong trime s" 


and;-“at ter “a Vo-onnre nit™ hy eM Siig gts ) erie cre 
Nighswander continued to say: 


"Yes, certainly the Court is interested in 
it being speeded up, so I will adjourn this 
COP Che loth CLM Uanvary, 2 OO ater cadre 
will set the whole day for it." 


The matter was then adjourned to January 
19, 1976, a date almost twelve weeks in the future. 


ty iter (from Mr] Higgins comment. eran 
adjournments of up to two months even after trials or 
hearings had begun were not uncommon. Pn’ eh ts 
instance the Court was unable to assure the 
availability of sufficient time earlier than twelve 
weeks in the future. 


Again one of the most serious matters 
within the Court's jurisdiction had to be adjourned 
for "a terribly long time" to use Judge Nighswander's 
words. 


Each adjournment of the hearing resulted in 


an equivalent delay in the management of Kim's case 
by the Society. Mr. Carter was not doing the normal 
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case work. Each adjournment had an effect upon Kim's 
BU Oh et — 


BY sNOvembern., ., 1975 eithesonerge against 
Annals Popen and Jennifer Popen under section 40 of 
TDeneritd Wet rarcgACt @aliieigings thetetmai lure. to 
protect Kim had been transferred from the Provincial 
COuUrl CCL imindl«Divisi0n)s.Ot ethencounty  ofabambecon. co 
Che meOuUrt AMOS NOVEM Det ator eA Othe ee bal lol” that 
Charge was adjourned to January 19, 1976. 


Thusse both enaiwterso1ne thesCourteattecting 
Kim were scheduled to be heard on the same day. 


On mWantawryelo, 2i97'o, both i matters were 
adjourned because of the absence of Dr. Singh, an 
essential witness in each matter, on behalf of the 
Crown in connection with the charge against Annals 
Popen and Jennifer Popen and on behalf of the Society 
ineconnection,with cis application. 


Musas Harvey, Jappearingstors the! Society, 
apparently wished to present the application and the 
evidence save and except Dr. Singh's testimony. Mr. 
Higgins opposed that suggestion. In stating his 
position he said, in part, that an adjournment "means 
we would be back here six, eight, ten weeks from 
Leoday 7). anda tien: 


"We have had experience here before of 
having cases split before for six to eight 
weeikis qican di) it isc: ive rvyecdist fasoud tg .tior 
counse Bsn 


Those were statements similar in effect to what was 
Said on earlier occasions. Even an interruption of a 
trial would entail a lengthy adjournment. Neither 
Judge Nighswander nor Mrs. Harvey disputed either 
SLaAarLrements. 


In the same discussion when Judge 
Nighswander suggested that a whole day should be 
reserved, Mr. Higgins said that two days might be 
required. He said that if the hearing were to begin, 
butenotiicompLeted. thatedayst Jantlary, 19... 19.6 ,. De 
wanted to be able to continue on the next day. 


Judge Nighswander's response to that was: 
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"Well, I can assure you we would not be in 
a position to continue tomorrow, because 
the Court “us all Ched ip et ono ow. 
another place." 


Later in the discussion Judge Nighswander 
again showed his recognition of the importance of the 
proceedings. He sald: 


"Now, we are dealing here with a matter 
WihhkCh# It) «My 1D-0 lint) 20m, !Vile Wiel sare hl CaumloOmc 
serious kind of matter that ever comes 
before this Court, and that is to determine 
Whe. he Gn .Or. nO UpsdesGiel Ge leone laheese.e (neo. 
DEOLECELON.« BTHIUS. 15 Fa yservous.- matter, LO a 
child and a serious matter for the child's 
welfare." 


That. adgjournmentetromadganuaryai9, Lov omcamne 
about through no tau ero forth casCowupe. Indeed the 
GOULtA Was. aeViICbCIM.8 The, Court Us entire wpaciigeues 
were Javai lable: forswtheihearingyvot theyySociety"s 
app latca tion “and»sthe tolabwof CAnnhalis@Popenyranad 
Jennifer Popen upon the charge under section 40 of 
The: Childewelfare AG. JaMrewHiggunsmlearcncdSoLepre 
Singh's absence only minutes before the Court opened 
that morning. »The “Court learned *of ateonly whenythe 
matters were called in Court. 


Ligus: Notes pacrrhcalivrist aeed. in. the 
tnanscrapts: of wthabtiday ssi proccedunqsmingrene Court, 
but it seems to be implicit in some of the remarks 
thatpweas, a result votethe. ad JOUurnime tener ac. Courts 
PACE Les (Could not. -bemsiul by ei biz 6 Os tla tend yee 
Counsel, parties and witnesses involved in other 
matters not scheduled for trial or hearing that day 
could not be expected to be available on such short 
notice. 


The Society and the Office of the Crown 
Agtorneyl did ardicservice? tomihe Court. Lo.otner 
persons involved in other matters before the Court 
and, most importantly for my present purposes, to 
Kim. 


In discussion as to when the matters might 
be heard, Mrs. Harvey -said sthat Dr. Singh would be 
available early in February. Thereupon Judge 
Nighswander said: 
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Wie Wie edi en ate Driiary= a5 TOC. DOSsibleé 
Sotrce (eue renin cio rcoOurt tame “aval lable 
eatlyvinvrebruary, TNow, "first we will prek 
the earliest date that we have a whole day 
available. Now, the earliest Monday is the 
2 Aa Pear chy Now the earliest...now 
there's two...there are two cases set for 
Phe wahcernoOn -bOremlrStenecabing, ang « lc an 
arrange to have them’ cancelled on the 25th 
Of February. We have a full Wednesday on 
bhewz stn tO February, «Ore tiem LUC eOL oe MaLlech, 
Nowsares DOE Stbhose tdiates fr cand  Pawii 
certainly recess to give both parties time 
to make phone calls if they need to." 


That again illustrates the heavy load borne 
by the Court and Judge Nighswander. 


Fee Gaia cis yao LO Ne G Lise MONO diye ols 
which the Court was not committed was March 29, 1976, 
about ten weeks away. Judge Nighswander could make 
Wednesday, February 25, 1976, about five weeks away, 
available, but that would involve "cancelling" two 
Other matters which had been scheduled for "first 
hearing." The next available Wednesday was on March 
10, 1976, about seven weeks away. 


in? scene .endh resw Ley boon. Mtr eiriss wienec 
adjourned untElrl Pebruany. 25, 71976. 


ASManunuesul trot dpseciss lors fand “Corre 
spondence, particularly between Mr. Higgins and Mr. 
Lang, -Growne Attonney sitorsthes County of Lambton, the 
date for the trial of Annals Popen and Jennifer Popen 
upon Sthelichargesunderosection.40°0f thes C¢hildywweiltare 
Act was advancedefirom™rebruary, 25 ,) lO 76> tor Pepnuary 
23, 1976. I have dealt with that series of events in 
quite some detail elsewhere in the Report, particu- 
arly Jans ChaptereVilin;? aoreview of events! 1m-Kints 
lite from September 5, 1975 to Februarys25o.19/o; eand 
in Chapter XXIII, a review of the role of the Office 
of the Crown Attorney in Kim's life. 


In lnterechat, the! changesan tthe daversucr 
that sttrtal wast made with “the "concurrence, ofVveEne 
administrative sitat Probethes Court 3 There was no 
direct evidence to that effect. 
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The etbranscripts iGOf *ponticns tot “the pro-— 
ceedings in the Court on February 23, 1976 which were 
available to the Inguiry do not indicate that Judge 
Nighswander was in anyway Surprised to find the trial 
of Annals Popen and Jennifer Popen on his list of 
cases Or-matters’ for= that dayfand at cthac particular 
time of day, 1:30 in the afternoon: 


That itherCounrntt, «Ons Ver yksiomt notice, 
probably less than one week, was able to accommodate 
Mr. Higgins and the Crown Attorney demonstrates the 
desire of the Court to deal as expeditously as 
possible with serious matters. Admittedly, by this 
time counsel were in a position to have indicated 
that, subject only to Judge Nighswander's view of the 
appropriateness of the submissions to be made, the 
trial, apart from the imposition of sentence, would 
require perhaps as little as ten minutes. 


In other areas of the Report, particularly 
where I discuss the roles of Mr. Higgins, the Sarnia 
Police Force and the Office of the Crown Attorney, 
respectively, and in Chapter VIII where I review 
events in Kim's life about that time, I have noted 
thaty only =abretlativelly >smaliepart to£lsthe evrdence 
available was presented upon the trial. The material 
read into the Record of the trial by Mr. Hibberd, the 
Assistant Crown Attorney, was sufficient to satisfy 
Judge Nighswander. 


On his plea of guilty, Annals Popen was 
founda guiltyvot the charge. Oni Lhe ripe aio marmar 
guilty and in the absence of evidence against her, 
Jennifer Popen was found not guilty. A pre-sentence 
report was ordered and Annals Popen was remanded out 
Of custody, tosMarch °29,71970 for sentences 


The application of the Society for an order 
in respect of Kim came on for hearing as scheduled on 
Bebrvuary i257, 0 L976: 


In* othes portions (of jthecRepome,; pant 1] 
cularly Chapter VIII, mentioned in the preceding 
paragraph, and Chapter XIV, in which I review Mrs. 
Harvey 'ssrolevinoKime'és Life,2ishave sett topren 
comments upon the proceedings on that day. 


The evidence presented upon that applica- 
tion enlarged somewhat upon and included the summary 
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read by the Assistant Crown Attorney which had 
constituted the evidence against Annals Popen on his 
trial two days earlier. The entire evidence present—-_ 
ed in Court on behalf of the Society was virtually 
the minimum required to enable Judge Nighswander to 
find that Kim was a child in need of protection. Le 
was not all of the evidence available to the Society 
at that time. 


Notwithstanding any shortcomings in the 
presentation of the application, Judge Nighswander 
was able to decide that Kim was a child in need of 
protection. Notwithstanding the absence of sub- 
missions following the presentation of evidence and 
hotwpuehstandingeaMusasharveytsaestatementintha tthe 
Socletyvemoughttanworderspilacing Kam jingrtsmeare ifort 
Only two months, Judge Nighswander was able to 
discern that two months was not a sufficient period 
of time; so he placed Kim in the care of the Society 
for a period of six months. That was in accordance 
with the statements made on behalf of the Society on 
earlier appearances in the Court. 


Lt. waeseprobably monesyingaccordancey wiih 
Mrs. Saul's preliminary assessment in June, 1975 with 
which Mrs. Harvey had agreed. Despite a very short 
encounter with.the spPopenstamily, —Mrs..Saul «reported 
Oral lyntOnMus .J/Harnveyvy, aan pant panasaflollows: 


"Awe Yes sand, witheMrs. Harvey Lawentrarmto 
the situation in much more detail, because 
leetelt sthatethasesituatronshoeu bd soe, .crans— 
ferred on immediately rather than sit or 
Stay with me as the investigating worker. 
This transfer on immediately was sometimes 
done within the agency because my role in 
the agency was that of a short term worker 
and.] dadeingtvalsinvestigations. and what 
Wee Calleshorte term (counsel lsing, that 
hopefully I wouldn't become involved in a 
Situation very .Long,.bute when. you havea 
Situation where it was very obvious that 
involvement with the agency and this 
Dart leud araroamiwiy would. De aa .Ond.Lerm , 
very often or sometimes a case will be 
transferred -on -at -that «point. 


Q. Right immediately? 
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As Yes. And so I recommended that the 
case be transferred on immediately, and 
why, and Mrs. Harvey agreed with me that 
this case definitely needed to be trans- 
ferred to a long term worker and she men- 
tioned that the case would be transferred 


to Mr. Carter and that's where I left the 
SivuatLon.. 


Lnestinaitoab.s'enc eo Misubmuss LOWS. idg-.e 
Nighswander was called upon to deliver judgement ina 
SO GRD Of iia cum, The oral judgement which he 
immediately delivered was variously described by 
witnesses upon the Inquiry. Those were persons who, 
ba any? Opin Lon; ebysreasonmeof Sthetesowns Ghai a inarand 
skills and experience were qualified to compare the 
force com, strength eot? that judgement with, senateon 
other judgements upon applications similar in nature 
to that of the Society. In brief they regarded it as 
being a strong judgement. 


In my opinionit was daéstrong4and Lorceftul 
Statement of Judge Nighswander's concerns for Kim's 
safety and for improvement of conditions in her home 
before she was again entrusted to the care of her 
parents. 


A copy of Judge Nighswander's reasons for 
judgement are reproduced as Schedule 2-H to the 
Report. While it is the strong and forceful state- 
ment I have described, when it is read in the light 
of the evidence upon the Inguiry, it discloses how, 
by reason of the shortcoming of the presentation of 
the application and the evidence in support thereof, 
he was misled. His attention was diverted from 
Jennifer Popen and was directed towards Annals 
Popen. 


As Judge Nighswander testified upon the 
Inquiry, the basic issue upon the hearing was the 
determination of Kim's need for protection. It was 
not necessary to determine the identity of whoever 
caused her injuries. 


I infer that, because his attention was 
directed towards Annals Popen as the abusing parent, 
his remarks as to the nature of improvement to be 
required in the Popen home related primarily to 
Annals Popen and his alleged problem with alcohol. 
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iniumtera that® becauses his attention was 
diverted from Jennifer Popen he expressed no comment 
as to any improvement in or treatment of her. 


I infer that had Judge Nighswander heard 
the testimony which was presented upon the Inquiry 
and which related to events on and before August 31, 
1975 and which therefore was available to be pre- 
Seimecdelnet hes Conmttrorm  Bebprata rye tio, vl O47 6, hrs 
judgement would have been enlarged to express comment 
Or impose terms requiring assurances that Jennifer 
Popen would receive treatment to ensure that she did 
nhoeagqain wunqurces Kim: 


After judgement was delivered on February 
Zor 29 1a SENSE Onryaep noce edi ng ne thetCourtawaston 
March 29, 1976 when Judge Nighswander imposed 
sentence’ Yon Anmahks Popen upon the charge under 
section 40 of The Child Welfare Act. Sentence was 
Suspended and he was placed on probation for one year 
On the special terms that he 


"“wOtalilyeabs tains Liromrdyimking? alcoholire 
beverages and take treatment for his 
alcohol usm. 


hems. avcredi-t to- ther Court, and *ro-sudge 
Nighswander as an individual that, on his own 
Imlttative pursuant sctortthe specifies provis vonmot 
Sseculon? 25(2) Son ihe’ Childe weliarceActyanemnucquumed 
Jennifer Popen to testify. POew ass whale? she 
testified that the explanations for Kim's various 
injuries were shown to be unworthy of belief. 


Nonetheless, a disservice was done to the 
Court and Judge Nighswander. Judge Nighswander was 
led to believe that Annals Popen had caused some of 
Kim's injuries. The learned judge was led to believe 
that Jennifer Popen was the innocent spouse of a man 
who, perhaps as a result of consumption of alcohol, 
inpured setheir * chidds SApartefromawhateversmrghtahave 
been inherent in her plea of guilty upon her trial 
£6r- Manslaughter in December / #1977, a wass not: until 
she ttestl fred®upon Btiris “nguiry and? upon “thes new 
trial of Annals Popen for manslaughter in December 
1981, that Jennifer Popen acknowledged her responsi- 
bility “tor some’ -of the injuries “to Kim, anoluding 
those which Judge Nighswander had been led to believe 
had been caused by Annals Popen. 
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Judge Nighswander, before his appointment 
aS a provincial judge in 1968, had had considerable 
training and expervence “in ‘social work,” ineluding 
work in children's aid from 1948. For three and one 
hall yearswhe was tire ShocaleDimnect6r VOL tie 
Children's Aid Society of the County of Kent. He was 
a knowledgeable and experienced provincial judge. 


By reason of the small amount of evidence 
tendered and the absence of Submissions by Mrs. 
Harvey and Mr. Harvey upon the Society's application, 
he was required to draw upon his own resources of 
knowledge and experience. In his testimony upon the 
Inquiry, Judge Nighswander said that in any proceed- 
ing such as the Society's application in respect of 
Kim, the first issue to be resolved is whether or not 
the child named in the proceeding is a child in need 
OfPpLrotecClon with Pnvehe epirov Es Tonto f -lrveeehtmud 
Welfare Act. If that is resolved in the affirmative, 
three ultimate dispositions of the matter are 
available to the Court. 


Hea testified? that *tivetidemei ty -ofe'tive 
person or persons who caused injury to the child is 
not an element in the determination of the issue as 
to: tier ch rida si needtol propection. 


The three dispositions which might be made 
when a child has been found to be a child in need of 
protection are an order making the child a ward of 
the Crown) ‘am order: making sthe- ichitda wat ward2oLrea 
children's aid society for a stated. period of time 
and an order empowering a children's aid society for 
a Stated period of time to supervise the child while 
the child remains in the care of his or her parents 
Or guardians. 


Judge Nighswander testified that normally, 
as in Kim's case, when a child is removed from the 
family by a children's aid society the initial appli- 
cation by the children's aid society is for an order 
making the child a ward of the children's aid society 
for a stated time. That is intended to enable the 
children's aid society to have time to consider 
whether or not there is improvement in the family 
circumstances or some indication that such improve- 
ment might come about. 
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Judge Nighswander testified that he had 
informed the Society that if an appropriate applica- 
tion was not made to the Court to extend the period 
ShewarntsiiiitortOsget OntrepVacceis tuwithrans order liior 
Supervision by the Society, any order making a child 
apward, Of the,socaetyswouldy7- bysieitluxtontof.stime, 
expire at the end of the period stated in the order. 


Dn brsttestimony *upon the iingurry, as "he 
had done upon the hearing of the Society's applica- 
tion on February 25, 1976, he emphasized that, not- 
withstanding any submission by or on behalf of the 
Gholdnens se aldwsoctetysorebhey parents 202 thetichuld, 
and notwithstanding any consent of those parents to 
any Submission, the selection of the appropriate 
disposition rests only with the provincial judge 
STetings in! provimcrals ‘court d(familyodivisyon). 


In his testimony, Judge Nighswander said 
that upon applications, such as that presented by the 
Pociety “1n Wrespectseok Kamion. February 2253719 76,.¢a 
mere summary, such as would support a finding of 
qu phe .upontaep leamior.quill ty “incriminaleprocecdaings, 
would not be sufficient to ensure the success of the 
application even it if were not opposed, as by the 
parents of the child. It was for that reason that he 
wanted Jennifer Popen to testify, but he could not 
remember any specific concern he had had. 


That testimony by Judge Nighswander 
Supports my view as to the nature and weight of the 
evidence presented by the Society. It was minimal. 
Lt -was no mores than: ianetsummany ote Lémay Usewumdge 
Nighswander's word. 


From Judge Nighswander's testimony and from 
the fact that he required Jennifer Popen to testify, 
I infer that the evidence presented by the Society 
Might not have been sufficient to persuade him to 
Grant ~the..applicatrone by fohe®Society or7 otf it.were 
SoOrmsiuerit cient so. enable shamsetiosdetenmine .<the 
appropriate disposition upon granting the application 
to declare Kim to be a child in need of protection. 


Judges NughisWwand eo dldmtestityithat the 
statement of counsel on behalf of Annals Popen and 
Jennifer Popen, which Judge Nighswander interpreted 
to be a statement that they did not oppose the app:i- 
cation, might be taken as tantamount to an admission 
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that Kim was a child in need of protection and should 
benin«the careyofwuthe eSocietycs sahenisardech aeamagme 
have influenced Mrs. Harvey's presentation of the 
appl bcatbvonwand tthust sleds stosehe miprmesencuniesleces 
evidence or in lesser detail and less forcefully than 
if the application had been opposed. 


As is apparent from his reasons for judge- 
ment, Judge Nighswander believed, and he so testified 
upon.the Inquiry pethere iwass reasometronmthinksitiasr 
whatever problems had existed in the Popen household 
might be corrected, but two months was not a suffi- 
cient time to enable such correction. 


Judge Nighswander was questioned as to the 
care of a child subsequent to an order declaring the 
chi Ld. :to sabe 2ini neediofsprotectitomeandap lac undgwune 
childsin.the.caresof sa childrens. ald "socicty sorte 
specific period of time. The question was particu- 
larlys directeds tos thesematter ofthe “eturnsot maine 
child into the family home. His response was that 
the children's aid society is then fully responsible 
fonrthes.carerofetherchiidyandy the puovinciatle count 
(family division), having made the order, has no 
pGL sda ctaonstocdarectstheychi.ldren/! saad. socuety aim 
anyeidet ake of shia Graca ner He said there was no 
requirement that the children's aid society return to 
the provincelad count. «chamadlysid ivassiton) shedronmiec 
returning?’ the’ child-evensprior =o expiratironsofs the 
penrodnofttime setwforth. inekhéedondersague drdanese 
regard .ansappearance mineprovince lal Meow nie, Cf amahy 
LVS lon jiaprior-toetheschatkaks trecurneca seabed 
general or usual practice. 


A portion of Judge Nighswander's response 
to that area of questioning was transcribed as 
follows: 


"They [the children's aid society] are the 
child's parents during that time and they 
have the same authority as ordinary parents 
do and they can place it with Aunt Mildred 
onowhatever,.wthei reownwehwl du. yo Simkar by 
thes children's aid, so,that.they would: noe 
have occasion to consult the court if they 
had the full, unless they wanted to change 
the disposition." 
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While one or more words seem to be missing after the 
word "full" the meaning of the response is clear. 


Hemexpancdedathate respons c =LO-esayy tiat,.-ln 
his view, the Society in theory could have returned 
Kim to her parents immediately after he made the 
Svraem crelebruagsy=227 197674Fin-hts view the Society 
was entitled by law to do that. The example he gave 
rhe Chatesenlargement was "ofa ch idid “in need of 
protection because of the serious illness of a parent 
who was returned to the family home when the parent's 
recovery was accomplished much more quickly than had 
been expected when the order was made. 


Boe iictemaGeay.Of Siilsetcs it bm Onyy, muda ec 
Nighswander spoke of "a dramatic change in circum- 
Sances,. | pLesumap.ly in, the. Lamilbys srome, The 
example he shad given would meet that criterion. 
Kim's case could not meet it. 


Judge Nighswander was questioned about the 
aoDMTCatilon presented= to, the Court ton August. 4, 7L97.o. 
Keawas an wapp Picat@vons tor pan order enabling she 
Society to supervise Kim's care. 


Judge Nighswander distinguished that appli- 
Cabron frome the sone, presentedson, rebRuary 2Zo,) 1976. 
At that time the Society sought to have Kim placed in 
its care and were successful. However, upon that 
application the Court might have left Kim in the care 
of her parents subject to supervision by the Society. 


By its application presented on August 4, 
WOW6>, EnewoOCilety amerely Sought tne right, to super— 
vise Kim's care in her family's home. 


Judge Nighswander testified that the re- 
sults flowing from a Supervision order were different 
from those flowing: from-an order placing a child in 
themcare Of archi lovenmewald sOCTery.s) sino tire Reve 
Opethe veatter typesor-ouder.. the child isa ward you 
Gite teh lhid'r en ssh otd ce Cavet Voran de wen Wel Wee 
children's aid =socvet ww scetiurns “the -ehnwiid' to tthe 
parents during the period of wardship stated in the 
order; ithe childrens ard society nas sautnority over 
the child while the order remains in effect. 


He said a supervision order is sought if 
the children's aid society wishes legal authority to 


vide, 


enter the child's home at its sole discretion. He 
Suggested that an example of such a situation would 
be that conditions in the home have improved, but not 
sufficiently to satisfy the children's aid society as 
CLOPtHe ech dys “sarecy.. 


He said that normally an application for a 
Supervision order, assuming it were to supercede or 
replace an order of wardship, is made prior to the 
expiration of the wardship order by effluxion of 
time. 
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